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RECENT ENGLISH LAW REFORMS." 


WE propose, in the present paper, to give a brief and 
rapid sketch of the reforms recently effected in the proce- 
dure of the English law. Some of our readers are, no 
doubt, entirely familiar with the subject ; others are aware 
generally that great changes have been made ; but not very 
many, we think, understand the precise nature and extent 
of the alterations which have been effected. 

In May, 1850, a royal commission issued to Sir John 
Jervis, Samuel Martin, William Henry Walton, George 
William Bramwell, and James Shaw Willes, Esquires, ‘to 
make an inquiry into the process, practice and system of 
pleading in the superior courts of common Jaw at West- 
minster, costs, practice at judges’ chambers, salaries, fees, 
&e. Upon the promotion of Sir John Jervis to the chief- 
justiceship of the common pleas, Sir Alexander James 
Edmund Cockburn was added to the commission.? 


'«* The Common Law Procedure Act, 15 & 16 Vict. cap. 76, and all the new 
rules and orders, with notes and cases, ‘by Henry Thurstan Holland. London : 
W.G. Benning & Co. 1853." ** The Common Law Procedure Act, MpeccLiv, 
with Treatises on Injunction and Relief, by Henry Thurstan Holland and 
Thomas Chandless, Jr.; and a Tre: atise on Ins ection and Discovery, by 
Charles Edward Pollock, with notes, cases, Xc. London: 8. Sweet. 1554.”’ 

2Of these gentlemen, Sir John Jervis is now chief-justice of the common 
pleas: Sir Alexander Cockburn, attorney-general; Mr. Martin is now Sir 
Samuel Martin, one of the barons of the exchequer ; Mr. Willes is now Sir 
James Shaw Willes, one of the puisne justices of the common pleas ; and Mr. 
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Recent English Law Reforms. 


The commissioners thus appointed took testimony, and 
what will seem much more extraordinary here, they took 
time, and in June, 1851, they made a first report, the recom- 
mendations of which were embodied in a bill, which, on 
the 30th of June, 1852, became a law, entitled, “ An act to 
amend the process, practice and mode of pleading in the 
superior courts of common law at Westminster, and in the 
superior courts of the counties palatine of Lancaster and 
Durham.” The short title of the act (} CCXXXV), to be 
used in citing it is, “he Common Law Procedure Act, 
1852,” and the first section declared that it should go into 
operation on the 24th of October, 1852. 

The same commissioners, in April, 1853, made a second 
report, the chief recommendations of which were also em- 
bodied in a bill, which, on the 12th of August, 1854, be- 
came a law entitled, “ An act for the further amendment 
of the process, practice and mode of pleading in and 
enlarging the jurisdiction of the superior courts of common 
law at Westminster, and of the superior courts of common 
law of the counties palatine of Lancaster and Durham.” 

Both of the commissioners’ reports, as well as the two 
volumes of which we have given the titles at the head of 
this article, are now before us, and we proceed, in as sum- 
mary a manner as we can. to give the prominent provisions 
of the two acts in which the reports resulted. 

As to Process: 

By § II of the act of 1852, all personal actions are to be 
commenced by a writ of summons (schedule A), which 
simply notifies the defendant to cause an appearance to be 
entered for him in the suit brought by the plaintiff within 
eight days after service; and that in default the plaintill 
may proceed to judgment and execution. 

§ ILand III. ‘The summons is to contain the names of 
both parties, but to state no form or cause of action. 

§ VIII. And in every summons issued for a debt, the 
amount of debt and costs is to be stated. 

§ XXV. In actions on bonds, bills of exchange, con- 
tracts for liquidated sums of money, &c., the plaintiff may 
make a special indorsement on the summons, which shall 
serve as a bill of particulars. 

We pass over various provisions as to alias or concur- 


Bramwell is a Queen’s counsel, still in his large practice and prominent posi- 
tion at the bar. The rumor in London last summer was, that Sir John Jer- 
vis was about to resign, and to be succceded by Sir Alexander Cockburn. 
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rent summons, amending the writ of summons, enforcing 
appearance, mode of appearance, non -joinde r and mis- 
joinder of parties, joinder of causes of action, &e., all cal- 
culated to get rid of technical objections and to simplify 
and e xpedite the proceedings. Next, 

As to Pleading: 

By § XLIX, all fictitious and needless statements which 
need not be proved, are to be omitted ; as losing and finding 
in trover, &e. 

§ L. One general form of demurrer is given, viz., that 
“the pleading does not set forth sufficient ground of action, 
defence, or reply.” 

§ LI. And special demurrers are abolished. 

) LIL Ifany pleading “ is so framed as to prejudice or 
embarrass the fair trial of the action,’ the court may, on 
application, strike out or amend. 

§ LV. Abolishes profert and oyer of deeds, docu- 
ments, &e. 

§ LVI. The plaintiff or defendant may aver perform- 
ance of conditions precedent generally, and the opposite 
party must specify the condition precedent, the performance 
of which he intends to contest. 

§ LIX, XCL and schedule B, give the commencement and 
conclusion of pleadings, and averments of causes of action 
or counts, which it is declared “ shall be suflicient;” but it 
is also declared “neither erroneous or irregular to depart 
from the letter of such forms, so long as the substance is 
expressed without prolixity.” These sections, in other 
words, give the new forms of declarations to be used here- 
after. 

These forms are models of brevity. As thus: take a 
declaration on a promissory note, payee vs. maker. “Venue. 
A. B. by E. F., his attorney, sues C. D., for that the de- 
fendant on the day of ——— A. D. by his promis- 
sory note, now overdue, promised to pay to the plaintiff 
£ , two months after date, but did not pay the same, 
and the plaintiff claims £——.” 

Take another, on a warranty of a horse. Commence- 
ment and conclusion the same as before: “ that the 
defendant, by warranting a horse to be then sound and 
quiet to ride, sold the said horse to the said plaintiff, yet 
the said horse was not then sound and quiet to ride.” 

Pleas are razeed in the same style: so the old non- 
assumpsit: “'The defendant, by A. B., his attorney, says 
that he did not promise as alleged ” — 
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Or a release — “that after the alleged claim accrued, 
and before this suit, the plaintiff, by deed, released the de. 
fendant therefrom.” 

LXV. Express color is abolished. 

LXV. Special traverses the same. 

LXXVI. A defendant inay traverse generally such facts 
as might have been denied by one plea, or may plead and 
traverse separately any material allegation in the decla- 
ration. 

LXXVII. A plaintiff may traverse the whole of any 
plea, or subsequent pleading, by a general denial, or admit 
some parts and deny all the rest, or deny any one or more 
allegations. 

LXXX. The court may give leave to plead and demur 
to the same pleading when it appears just. 

LXXXI. The plaintiff may, on leave, plead several 
matters in defence. 

LXXXIV. Certain pleas, as those denying debt, and 
tender, may be pleaded together, as of course. 

LXXXV. No signature of counsel shall be required. 

LXXXVII. Only one new assignment allowed. 

LXXXIX. The form of a demurrer is given, and it is 
required that “ in the margin some substantial matter of law, 
intended to be argued, shall be stated,” otherwise it may be 
set aside, or judgment signed as for want of a plea. 

XCIIL. Where the action is for a debt or liquidated 
money demand judgment by default to be final. 

XCVII. Ten days’ notice of trial in all cases. 

CII. The record of nisi prius not to be sealed or passed. 

CIV. The writs of venire facias, distringas or habeas 
corpora, and the entry jurata ponitur in respectu abolished. 

CIX. The plaintiff in any action, and the defendant or 


plaintiff in replevin, to have a special jury as a matter of 


right. 

“OXVIL Hither party may call on the other party to 
admit any document. Unreasonable refusal to be punished 
by the costs of proving. 

We pass over many important provisions as to execution, 
scire facias, revision and error. 

CXXXV. The death of a plaintiff or defendant not to 
cause the action to abate. 

CLXVIII to CCXX regulate proceedings in ejectment. 
which is to be commenced by a writ (schedule A) sum- 
moning “all persons entitled to defend the possession ” of 
the property in question to appear and defend the same, in 
default whereof to be turned out of possession. 
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CCXIV. On trial of any ejectment between landlord 
and tenant, the jury may give damages for mesne profits 
down to the verdict. 

CCXXII gives the courts power to amend all defects 
and errors in any proceeding whether there is anything in 
writing to amend by or not, and 

CCXXIII gives the courts power to make general rules, 
Ke. 

Of the second act, of 1854, the principal provisions are 
as follows: 

§ I, provides for the trial of issues of fact by the court by 
consent, &c. 

IIf and VI authorizes the court to refer to arbitration 
eases involving examination of long accounts, &c. 

VII to XVII regulate proceedings on arbitration. 

XI. Where, by any agreement, inter partes, diflerences 
are to be left to arbitration, court is authorized to stay any 
suit brought, if it sees fit to do so. 

XVIII introduces a new rule (in England) as to counsel 
addressing the jury; the party who begins, to be allowed to 
address the jury a second time, at the close of the case, in 
order to sum up the evidence, unless his opponent, at the 
close of the case of the party who begins, announces his 
intention to adduce evidence; and the party on the other 
side to be allowed to open the case, and also to sum up 
the evidence (if any), the right to reply to remain as 
before. 

Before this the counsel who did not begin spoke only 
once, whereas his antagonist opened the case and had the 
closing speech. (See second report.) 

§ XIX. Court may adjourn a trial if it thinks fit. 

XXII. A party may contradict his own witness, if he 
appears adverse, or show that at other times he has made 
an inconsistent statement — the witness, however, in the 
latter case, to be first asked whether he has made such 
statement. The following sections to XX VII, introduce 
several new and important rules as to evidence. 

XLVI. Upon the hearing of motions court may compel 
oral examination’ of witnesses. 

XLVIII. The court may compel a party refusing to 
make an affidavit to be examined. 

L gives the court power to order the discovery of docu- 
ments in actions at law. 

LVIII. Court may order the inspection of any real or 
personal property by the jury or by party applying. 
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LX. Judgment debtors may be examined as to their 
property, and it may be attached. 

LXIII. And execution may issue against the garnishee. 

LXVIIL An action may be brought for a mandamus 
to compel “a defendant to fulfil any duty in the fulfilment 
of which the plaintiff is personally interested.” ‘There 
seems a question whether this means general specific per- 
formance or not. 

LXXVIILI. The court may direct execution to issue for 
the return of a specific chattel without giving the defendant 
the option of retaining the chattel and paying its value. 

LXXIX. In all cases of breach of contract or other 
injury, when the party injured is entitled to bring and has 
brought an action, he may demand and obtain a writ of 
injunction against the repetition or continuance of the 
injury, and also have damages. 

LXXXII. And such injunction may be granted pen- 
dente lite,and ex parte. 

LXXXIII. When defendant (or plaintiff in replevin) 
would be entitled to relief after judgment on equitabl: 
grounds, his defence may be set up in the action at law as 
an “ equitable plea.” 

LXXXVIL._ In ease of lost bills, notes, &c., an indem- 
nity may be given to satisfaction of court, and then the 
loss shall not be set up. 

XCIII. Claimant, in a second action of ejectment for 
same premises, may be obliged to give security for costs. 

XCVI. Full power to make amendments in proceedings 
under this act is given to the court. 

The preceding abstract is very incomplete and imper- 
fect; we have intentionally omitted all notice of many sec- 
tions, some touching details of pleading or practice, 
others containing very important general rules, but our 
desire has been to confine the reader’s attention to the 
more prominent and note-worthy principles of the two 
acts. 

In order to understand with accuracy the general scope 
of these statutes which have wrought far more extensive 
changes in the spirit of the English system of procedure 
than have been effected by any two acts of legislation — 
perhaps more than by all the legislation — since the time 
of the Norman conquest, it is necessary to examine the 
two reports on which the acts were based. These papers 
are among the most able documents that law reform has 
yet produced. They exhibit a profound familiarity with 
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the intricacies of procedure, no less than with the subtle- 
ties of ple ding; and, while they manifest a bold and vigor- 
ous spirit of innovation, it is tempered by a strong sense of 
the delicacy of the subject with which the commissioners 
were dealing, and the importance of caution in approach- 
ing it. ‘They discuss with courage and ability many of 
the gravest topics of juridical legislation, and are w orthy 
of the most careful perusal by all who are engaged in any 
branch of the great science of jurisprudence. 

Let us see now a little more accurately what the amount 
of these changes is. ‘They may be embraced chiefly under 
two heads: l. A maions revolution of the system of com- 
mon law pleading. 2. The conferring of equitable powers 
on the courts of law. 

First. Pleading at Law. Forms of action are forever 
abolished. Assumpsit, debt, covenant, trespass, case, with 
all their venerable distinctions, their subtle niceties and 
curious perplexities, are at one fell stroke swept forever 
from English jurisprudence. Pleas have a like fate — 
nil debet, non cul, non-assumpsit, are hereafter matter of 
history. Special demurrers, with their long train of cer- 
tainty, duplicity and argumentativeness, partake the same 
destiny. ‘The plaintiff, for the first time in the history of 
the English law, is to tell his story according to the real 
facts. The defendant is to set up his real defence; the 
record, instead of being a mystical, cabalistic hieroglyph, 
becomes a plain and straightforward narrative, and it no 
longer requires a lifetime to learn the mere language which 
the parties use. 

Second. The equitable powers conferred on the common 
law courts. It will be observed that there is no fusion of 
law and equity, no abolition of the court of chancery. The 
successor of Hardwicke and Eldon still sits secure; the 
commissioners have only acted on the simple and indis- 
putable proposition that (second report, p. 38), “ the courts 
of common law to be able satisfactorily to administer jus- 
tice, ought to possess in all matters within their jurisdiction, 
the power to give all the redress necessary to protect and 
vindicate common law rights and to prevent wrongs, 
whether existing or likely to happen unless prevented.” 

With this view, they have given them the power to order 
the delivery of a specific chatte l,and to compel the dis- 
covery of documents ; they have conferred power to compel 
the discovery of a judgment debtor’s equitable assets, and 
to reach them by execution ; they have enlarged and sim- 
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plified the operation of the writ of mandamus; they have 
armed the courts of law with the formidable writ of injunc- 
tion, and, finally, they have given them leave to entertain 
equit able defences. In addition to this, they had previously 
authorized the examination of parties, plaintiff and defend- 
ant, like any other witnesses, in suits at law, in regard to 
which the commissioners say (second report, p. 11), “ that, 
according to the concurrent testimony of the bench, the 
profession and the public, it is found to work admirably, 
and to contribute, in an eminent degree, to the administra- 
tion of justice.” Thus, without in the least interfering 
with the organization of the court of chancery, without 
trenching on its independent jurisdiction of “ fraud, trust 
and accident,” the necessity of applying to that court for 
relief, in relation to matters cognizable at law, is, in a vast 
class of cases, if not in all, done away. 

We do not, then, overstate the matter in saying that 
these two acts have wrought a greater change in Eng- 
lish procedure than legislation has ever yet eflected. In 
fact, their whole system is revolutionized. The courts 
of common law lose all their distinctive peculiarities of 
courts sitting only with a jury, filled with forms and tech- 
nicalities, awarding only pecuniary judgments, and very 
frequently unable to attain even this result, or helpless 
when it is attained, to enforce their own judgments, with- 
out the aid of an equity tribunal. In actions at law, the 
court of chancery ceases to be necessary as an auxiliary 
tribunal, and is confined to its own independent and im- 
portant sphere. 

Whether the latter point will be completely reached by 
the act of 1854, and especially how far the equitable pleas 
will be made available, remains yet to be seen; much 
will, of course, depend on the spirit and temper in which 
the judiciary carry out these reforms. But the object and 
intent of these two statutes is precisely what we have 
stated them to be, and if the end is not at once obtained, 
there can be no doubt now of the final result. 

A few desultory remarks on these innovations and we 
have done. We cannot be misled by national egotism in 
claiming the initiative of no small portion of these reforms 
for this country. ‘The New York code of procedure was 
the work of a political revolution. Nothing less than the 
political convulsion which produced the convention of 
1846 in that state, would have been sufficient to uproot 
the tribunal of Kent and Walworth, to smite Graham and 
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Barbour with a common destruction. The members of 


that convention were truly architects of ruin. For their 
extravagant spirit of decentralization, their monstrous ex- 
tension of the principle of election,they have much to 
answer, but their labors were far from bei ‘ing attended by 
unmixed evil. Without them, as the experience of twenty 
years had shown, all attempts to simplify the practice and 
procedure of that state would have proved unavailing. 
The resistance of two very able magistrates but most im- 
practicable politicians, had proved, for nearly a generation, 
more than a match for all the eflorts ofall the law reformers 
in the state. The New York code was not the act of a 
political party, but it was, as we have said, the fruit of a 
political revolution, and in its extreme character, its brevity, 
haste, and absence of detail, it certainly bore traces of its 
revolutionary origin. The time has not yet come to speak 
of it with even-handed justice. But it is certain, that 
the impulse which it gave to legal reform has been very 
great. Several states of the Union have adopted it ia 
extenso, and it is easy to trace its influence in the Eng- 
lish statutes, which we have been considering. We 
cannot doubt that when the generation which has been 
vexed and tormented by its sweeping alterations and radi- 
cal innovations shall have passed away, there will be but 
one opinion of approbation as to its general features — but 
one feeling of satisfaction that the change was wrought. 
We consider it no slight matter, that by these alterations 
the English system and our own are so greatly assimilated. 
There is nothing more desirable for the great interests of 
freedom and progress, in their true sense, than to maintain 
a cordial good understanding between England and 
America, and anything which harmonizes our two systems 
of law, will greatly tend to that result. There is, in fact, 
no class of Englishmen and Americans who have so many 
subjects of sympathy as the lawyers of the two countries. 
We have the same studies, the same habits of mind, the 
same daily occupations, cares and responsibilities ; and we 
have no subjects of antagonism. ‘There is, too often, a 
radical dissidence of opinion between the American demo- 
crat and the English conservative. Commerce breeds 
rivalry as often as it promotes mutual interests. But the 
students of jurisprudence in the two countries, have scarce 
the possibility of coming in conflict. The very demon of 
discord could hardly get up a controversy between our 
Sergeants, Choates and Websters and their Folletts, Scar- 
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letts and Thessigers. We see constant proof of this. There 
is frequently a good deal of polite talk and complimentary 
palaver bestowed by the politicians of the two countries ou 
each other, but the homage which the English lawyers 
have paid to our Kents and our Storys has been earnest, 
uniform and sincere. 

And finally, with these reforms before their eyes, let the 
lovers of legal science and of its rational improvement, 
take heart. If any one, ten years ago, had prophesied that 
by this time, in England, and in some of the most impor- 
tant states of this confederacy, forms of action would be 
abolished, and the court of chancery cease to exist as a 
necessary aid to the courts of common law, he would have 
been treated as a hair-brained visionary. Yet this is done, 
and the great shades of Kenyon and Eldon sleep, we hope, 
in quiet. 

There is still an abundant field for improvement ; our 
criminal law above all needs it. In this country generally, 
amid our perpetual and too often paltry political conflicts, 
the subject of the improvement of the law occupies far 
too little of the legislators’ attention. What we want is, 
not hasty, dashing, brilliant, reckless innovation. We need 
well-matured, carefully-studied plans of reform, and in this 
aspect we cannot once more too earnestly recommend the 
reports of the cominissioners, forming the basis of the two 
acts Which have served as the text of this article. —_T. s. 
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District Court of the United States for the District of 
Massachusetts. November, 1855. 


Sutton v. KETTELL. 


Effect of bill of lading. 


T'ur facts in this case appear in the opinion of the court. 
Spracue, J.— This is a libel to recover the freight of a 
cargo of logwood, consigned by one Germaine to the re- 
spondents, and brought from Hayti to Boston in the brig 
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Gen. Foster, amounting, as per charter-party, to twelve 
hundred dollars. 

The respondents admit the charter-party and the services 
performed, but in defence they seek to deduct the value of 
twenty-eight tons of logwood, loaded on deck and thrown 
overboard by stress of weather, as well as five tons which 
were not brought in the vessel, though included in the bill 
of lading. 

I will consider the five tons first. The evidence is, that 
when the last lighter load came off to the brig, a portion of 
it was put on the vessel’s deck : but that the mate, as soon 
as these five tons were taken on, found that they could not 

safely be carried, and imme diately threw them back into 
the lighter, where there was. remaining other logwood be- 
longing to Germaine, the owner of the cargo. Now, by 
the bill of lading, the captain acknowledges the receipt of 
these five tons, and engages to deliver them to the respon- 
dents in Boston. 

But the question is, is this receipt true? It is certainly 
not conclusive on the master; for a receipt is always open 
to contradiction and explanation, and the evidence shows 
that these five tons were not shipped. They were only 
on the deck to see if they could be carried, and as soon as 
it became evident that the ‘y could not be carried, they 
were, Without the capt iin’s knowle dge, put back into ihe 
possession of Germaine’s agents. ‘T' hese five tons belonged 
to Germaine, and it is wholly immaterial to the owners of 
the vessel what became of them after they were put back 
into the lighter, or what Germaine’s agents did with them 
afterwards. ‘lhe master signed the bill of lading under a 
mistake, and such mistake cannot render the libellants re- 
sponsible. 

The respondents, secondly, claiin to deduct the value of 
the logwood which was on deck and was lost. And the y 
assign as reasons, that, upon the faith of the bill of lading, 
which was signed by the master without specifying what 
cargo was on deck, and forwarded to them, they made 
advances to Germaine on said logwood up to the whole 
value of that lost overboard, and also that they got insu- 
rance thereon, without being able to designate how much 
of said insurance should be upon cargo on deck, and sup- 
posing that it was all under deck, and that, consequently, 
such as was on deck was not covered by the policy. 

The burden is on the respondents to prove these allega- 
tions, and I am of opinion that neither of these positions 
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have been sustained by theif evidence. In fact, they have 
abandoned the first one in their second answer, now alleg- 
ing that Germaine was indebted to them by former ship- 
ments to the value of the whole cargo; and the testimony 
of their own clerk, Mr. Kurtz, is sufficient to disprove the 
second. ‘The respondents say that they were misled by 
the bill of lading ; but Mr. Kurtz’s testimony shows that 
they got all the insurance they could have got before the 
bill of lading was received by them. He says, in the first 
place, that he procured the insurance, but whether person- 
ally or by sending a clerk he is not sure; but the open 
policy put in by the respondents shows an entry of the 
date of June 11, 1855, on “ property per General Foster.” 
Mr. kurtz, upon having his memory refreshed, says that 
that entry or indorsement was made at the time of its 
date, and in consequence of advices received from Ger- 
inaine of logwood loading on board this vessel; that not 
then knowing the precise amount, the valuation could not 
then be entered on the policy, but was left until receipt of 
the bill of lading by the vessel. He further says, that the 
letter containing the bill of lading and invoice, which was 
put aboard the General Foster, was received here on June 
27th, before the arrival of the brig by a vessel from 
New Providence, where the General Foster had put in in 
distress, after the loss of her deck load: which vessel also 
brought the news of the damage to the brig, and of that loss. 
After these papers arrived, Mr. Kurtz says, he went and 
filled up the amount of the property covered in the policy; 
but it was then too late to insure the deck load, as the loss 
had occurred before she arrived at New Providence, and 
the respondents then knew of it. The allegations of the 
respondents, that the insurance was obtained on the faith 
of the bill of lading, not having been proved, it becomes 
unnecessary to decide whether the owners would have 
been responsible for this loss had the respondents been 
misled by the bill of lading, as alleged, and a decree must 
be entered for libellant for the whole amount of the charter- 
party, with costs. 
C. P. Curtis, Jr., for libellant. 
William Brigham, for respondents. 
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Vice-Admiralty Court — Lower Canada. 
Friday, July 13, 1855. 
The Joun Counter. 


Collision — Liability of a steamboat for collision between vessels, one of 
which is towed by the stcamboat. 

Tuts case involved the question of the liability of a 
steamboat towing a vessel, for damage and injuries caused 
by the vessel in tow coming in collision with another ves- 
sel. ‘The facts will be found stated in the following opin- 
ion of the court. 

Hon. Henry Brack. On the 22d September last, the 
brig William Wilberforce was lying at anchor on the 
ballast ground, in the harbor of Quebec, well over to 
the north side of that place, and about the middle of the 
channel of the river St. Lawrence. A barque was at the 
same time lying at the ballast ground, about two cables 
length to the northward or towards the Quebec shore, and 
a little lower down the river or astern of the brig. The 
wind was light from the south-west or down the river: ; and 
the tide was ebbing at the rate of about four miles an 
hour. At about two o’clock in the afternoon, the steamer 
_ Counter, belonging to the Wolfe Island Railroad and 

Canal Company, on he r way from Montreal, with the 
barges Onward and Utility in tow, rounded Pointe a 
Pizeau, and came in sight of the brig. From the evidence 
both of the pilot and master of the st -amer, and of the 
people of the barges, it mppes rs that they saw the brig and 
the barque when they were about two miles distant. ‘The 
only discrepance as to the position of the vessels is, 
whether, when the vessels were just within sight of e ach 
other, the steamer was on the port or on the starbo: ird side 
of the brig. All the witnesses, however, agree that there 
was plenty of room and time for the steamer and her tows 
to pass to the south of the brig, or on the port side, 
where there was nothing between the brig and the south 
shore. 

The pilot of the steamer being of opinion that he could 
pass safely between the brig and the barque, and wishing, as 
he says, to save a certain distance in getting to the wharf, 
at which the steamer usu: illy lay, dete rmined, with the con- 
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sent of the master, to make the attempt, and the steamer’s 
helm was therefore put a starboard, which inclined her bow 
to the north shore; and she cleared the brig by about the 
steamer’s breadth. The barge Onward, which was about 
eighty or a hundred feet astern of her, did not clear the 
brig, but the barge’s starboard side about midships struck 
the bow of the brig; the second barge, (Utility,) being 
about fifty or sixty feet astern, with her stem struck the 
brig’s larboard bow, the tow rope broke, and she swung 
alongside the brig. At the time of the collision, the steamer 
and her tows were running down the river, with steam and 
tide together, at the rate of from ten to twelve knots, the 
barges being light. It does not appear that at the time 
the steamer’s helm was put a starboard, any special direc- 
tion was given to the barges, as to how they should steer, 
though the people of the steamer assert that they had been 
carelessly steered all the way down from Montreal. 

From the circumstances of the collision, it appears that 
the steamer really was, as is asserted by the witnesses for 
the brig, on the larboard or south side of the brig, when her 
pilot and master determined to endeavor to pass between 
the brig and the barque, and put her helm a starboard for 
that purpose; and that she really did, as the same witnesses 
say, cross the bow of the brig. The tide was then running 
strong down, and the steamer and her tows were, of course, 
swept down with it. The action of the steamer, after her 
helm was so put a starboard, was to carry herself and _ to 
draw the barges to the northward or starboard side of the 
brig. ‘The steamer being the foremost, was carried suili- 
ciently far in that direction to pass the brig, by rather more 
than her own breadth, but the Onward, being eighty or a 
hundred feet astern, had not drawn sufficiently to the 
northward before the tide had carried her down as far as 
the brig, and she consequently struck the brig’s bow with 
her starboard side. The Utility, being fifty or sixty feet 
still further astern, would, of course, be carried still further 
down the river before she could get on the line of the brig, 
and we accordingly find that she struck the larboard side 
of the brig with her stem, when the tow rope broke, the brig 
being between her and the steamer. The facts in the 
evidence thus agreeing with the circumstances which must 
have taken place, if the steamer crossed the brig’s bow, as 
is asserted by the witnesses on behalf of the brig, convince 
me that this assertion is correct, and that the steamer 
really was to the southward of the brig when she deter- 
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mined to pass to the northward of her. It would seem, 
therefore, apart from other circumstances, that the deter- 
mination was rash and hazardous, and that the steamer 
ought to be responsible for any attempt to carry it into 
effect. 

But, even supposing that, at the time when the brig was 
first seen from the steamer, the steamer was either in a 
straight line with the brig, or a very little to the north of her, 
which is the utmost that ‘the witnesses for the steamer state, 
yet they also admit that they saw her when she was at the 
distance of three-fourths of a league or two miles; and 
there is no attempt to say or to show that there was not 
plenty of room to pass to the south of the brig, and so to 
obey the spirit of the rule of the Trinity House of Quebec,? 
by passing the brig on the larboard hand. Instead of 
doing this, the people of the steamer preferred, for the sake 
of saving a trifling distance, to run the risk of passing be- 
tween the brig and the barque. ‘They, themselves, assert 
that the barges had been wildly steered all the way from 
Montreal; and, they therefore knew that, even if great 
skill in steering the barges would enable them to execute 
the manceuvre with impunity, they could not depend on 
any such skill being used; nor did they give any special 
directions as to how the barges should be ‘steere ‘d, but left 
them to do as they had previously done. The steamer and 
her tows had just rounded the Pointe a Pizeau, and in so 
doing had avowedly inclined their course, as they must 
have done, towards the south side of the river, and the im- 
pulse of the barges was in that direction, in which the 
wind also carried them. They could not change their 
direction as easily as the steamer could; nor could they 
know that it was the intention of the steamer to pass on 
the starboard side of the brig. On the contrary, they were 
justified in supposing that she would pass by the clear 
channel, and on the south or port side of her, as I think, 
under the circumstances of the case, she was bound to do. 
If. for the sake of some expected saving of distance or 
trouble, she chose to take the short and dangerous course, 
she must bear the consequences resulting from it. The 


' The court will not enter into the discussion as to the precise point whether 
on the starboard side or otherwise, in which one vessel lies to the other, at the 
time of being discovered. (See opinion of Doctor Lushington, in the case of 
The Rose, Gilmore, 2 W. Rob. 1, and in the case of The Columbine, Norwood, 
Ib. 33.) 

? Rule of 3lst March, 1854. 
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barges had no power to do otherwise than follow in the 
best way they could; and haviug no intimation of her in- 
tended change, of course they could not be blamed, even 
if— which does not appear—they did not follow her so 
quickly as they might have done, if they had been fore- 
warned of her intention, and directed what to do. 

The brig was at anchor, and therefore no blame can be 
imputed to her; and she was seen far enough off to allow 
ample time to avoid the collision, and there was ample 
room to do so; and therefore it cannot be said that the 
accident was unavoidable. The collision was the fault of 
those who had the power of avoiding it, as the steamer 
undoubtedly had: and there is no proof that the barges, or 
either of them, had any such power. Cases may occur in 
which an accident may arise from the fault of the tow, 
without any error or mismanagement on the part of the 
tug, and in such case the tow alone must be answer- 
able for consequences. Cases may also occur, in which 
both are in fault, and in such cases both would be liable to 
the injured vessel, whatever might be their responsibility 
inter se.’ The present case is not any of these; the 
manceuvre which caused the accident was the spontaneous 
action of the steamer herself, compelled by no necessity of 
circumstances, and adopted solely for her advantage. 
‘here was a course open to her in which no damage could 
have occurred ; one which it would have been easier and 
straighter for her to take after rounding Pointe a Pizeau; 
which would have been more consistent with the spirit of 
the Trinity House rule, and the uses of navigation; and 
which the persons in charge of the barges would naturally 
expect that she should take. For her own benefit she chose 
another and more diflicult passage, and her owners must 
bear the consequences of her error. 

Messrs. Stuart and Vannovous, for the brig. 

Mr. Jones, for the steamer. 


' Opinion of Chief Justice Lemuel Shaw of the Supreme Court of Massachu- 
setts, 25th March, 1833, in Sproul v. Hemmingway, 14 Pick. 1; Opinion of 
Judge Betts in the case of the steam tug-boat Express, 27th Feb. 1846 ; and 
that of Judge Nelson, one of the justices of the Supreme Court of the Uni- 
ted States, on appeal in same case, 12th November, 1548, 6 Law Observer, 
p- 435, 401. 
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Circuit Court of the United States for the District of Ver- 
mont. October Term, 1855. 


Sroveuton v. Dimick.) 


Seizure of vessel by military officer, under the act of March 10, 1838, (neu- 
trality act, 5 Stats. at Large, 212) — Vermont statute of limitations. 


A military officer of a force ordered out by the President, under the 8th 
section of the neutrality act of 1838, ‘* to prevent the violation and en- 
force the due execution of the act,”’ and instructed by his commanding 
general to execute that purpose, may seize property as a precautionary 
means to prevent an intended violation of the act, and detain it until an 
officer, having the power to seize and Ao/d it for the purpose of proceed- 
ing with it in the manner directed, may be procured and act in the 
matter. 

And where such a military officer seized a vessel, not intended to pass the 
frontier itself, but with arms and munitions, intended to be transported 
across the frontier, to insurgents in Canada, then in arms near the line 
against Great Britain, and she was wrecked the same night without any 
fault of his, it was held that an action of trover for the vessel could not 
be sustained against him. 

Cireumstances under which a plaintiff is chargeable with knowledge of 
attachable property in the state, under the Vermont statute of limitations. 


In this case, a verdict was returned for the plaintiff, with 
damages assessed, on the issue joined upon a plea of not 
guilty, and for the defendant on the issue growing out of 
a plea of the statute of limitations. The verdict was 
taken subject to the opinion of the court, on the law arising 
upon the facts proved, and was to stand, be altered or 
amended, and judgment rendered thereon, or set aside, and 
a new trial granted, according as that opinion might be. 
The facts and questions in the case will fully appear from 
the opinion delivered by the court. 

O. Stevens, for plaintiff. 

L. B. Peck, district attorney, for defendant. 

Prentiss, J.— This is an action of trover to recover 
the value of a vessel, taken and detained by the defendant 
while acting in the capacity of a military officer, under the 
act of congress of March 10, 1838, commonly called the 
neutrality act. ‘Two questions arise in the case: 1. 
Whether the defendant had authority to take and detain 
the vessel. 2. Whether the action is barred by the statute 
of limitations. 

1. Admitting that no officer but such as is mentioned in 





1 See Stoughton v. Mott, 16 (6 N.S.) Law Rep 315. 
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the first section of the act, —collector, naval officer, sur- 
veyor, inspector of the customs, marshal, deputy-marshal, 
or other officer specially appointed by the president, for the 
purpose, — could make a seizure, properly speaking, under 
the act, or, in other words, could take property for the pur- 
pose of holding and proceeding with it in the manner pre- 
scribed by the act, the question still remains, whether the 
defendant, by taking the vessel in question into his posses- 
sion, ender the circumstances, and in the manner and for 
the purpose he did, assumed ‘unauthorized power, and is, 
consequently, liable to the plaintiff for it. 

By the eighth section of the act, it was made lawful for 
the president, or such person as he might empower for tlic 
purpose, to employ such part of the land or naval forces of 
the United States, or of the militia, as should be necessary 
“to prevent the violation, and to enforce the due execution, 
of the act.” Under instructions from the president, and 
pursuant to the power thus given him, a military force, by 
orders issued by the secretary of war, was placed at differ- 
ent points upon the northern fronticer—at Niagara, at 
Sackett’s Harbor, and at Plattsburgh, upon Lake Cham- 
plain. The defendant was a captain in the army, stationed 
at the latter place, and was ordered by the commanding 
general of the station, to take post, with his company, at 
iiouse’s Point on the lake, near the frontier line, for the 
purposes mentioned in the section of the act just referred 
to, with instructions faithfully to execute those purposes. 
Under the orders thus given him, and while stationed at 
the post so assigned him, the defendant, at Champlain, a 
port a short distance this side of the line, took possession 
of the vessel. The vessel was fastened to the dock, but 
was wrecked and destroyed in the night of the same day 
by a storm, so that it could no longer be the subject of 
detention, of re-delivery, or of any proceeding under the 
act. 

Though the destination of the vessel was only to Cham- 
plain, and it was not intended to pass the line, it had arms 
and munitions of war aboard, which were intended to be 
taken across the line, though by another conveyance, to 
and for the use of the insurgents in Canada, then in arms 
near the line. If the vessel itself, as the plaintiff would main- 
tain, was not liable to seizure, not being, in fact, “ about to 
pass the line,’ the arms and munitions of war aboard it, 
among which were eight tons of fixed ammunition, clearly 
were so liable; and these could not be seized and secured 
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without, or otherwise than by, arresting and taking posses- 
sion of the vessel. And even supposing that the military 
force, so far as concerns seizures of property, was intende d 
to act in aid of the civil authority, or rather of the civil 
officers mentioned in the first section of the act, and that 
the commander of such force had not the power of seizure 
those officers had, he might, at least, when necessary, take 
property, asa precautions ary measure to prevent an in- 
tended violation of the act, and detain the property until 
an officer, having the power to seize and hold it for the 
purpose of proceeding with it in the manner directed, 
might be procured and act in the matter. Without such 
power, how could the military force fully perform the duty 
assigned it, or be effectually employed, “ to prevent the vio- 
lation, and to enforce the due execution, of the act?” In this 
view, which is, perhaps, a view more Jimited and restricted 
than might be consistently taken, the defendant did not 
exceed the authority given hiin by the act; and as it does 
not appear that the loss of the vessel was the conse quence 
of any want of ordinary care on his part, he cannot be held 
liable for it. 

2. The plaintiff having, as appears from what has been 
said, no cause of action against the defendant, the ques- 
tion arising under the statute of limitations ceases to be 
of any importance in the case. Still, the question having 
claimed and received consideration, it may be well to say 
a few words upon it, rather than pass it over in entire 
silence. 

The statute of limitations of this state runs in favor of a 
party, although he be absent from and resides out of the 
state, if he have, to use the words of the statute, “known 
property within the state, which could, by the common and 
ordinary process of law, be attached.’ 'The meaning and 
intention are, that the statute shall not run in favor of a 
party who is not subject to process; but if he be subject to 
process, either by being personally within the state, or 
having known attachable property within it, the statute 
runs in his favor. 

It was settled by the supreme court of the state, in the 
case of Wheeler v. Brewer, 20 Verm. 113, that “actual 
knowledge of the property and of the defendant's title to 
it, need not be possessed by the plaintiff, if by reasonable 
diligence he would acquire that knowledge; but in order to 
warrant this inference, and thereby to bar the action, the 
defendant’s ownership of the property must be notorious 
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to such an extent, that it would not escape a reasonable 
search and inquiry on the part of the plaintith’ ‘Taking 
this to be the law of the state, the inquiry here is, whether 
the defendant had such property, and whether the plaintiff, 
by reasonable diligence, might have obtained knowledge 
of it. 

It appears that the defendant owned a large and valuable 
farm, with stock upon it, in Bennington, in this state, 
situate about two miles west of the village, on the great 
road to Albany, called and known as the Dimick farm, and 
formerly occupied many years by the defendant’s father as 
a tavern stand. ‘The farm consisted of two hundred acres, 
was of the value of six thousand dollars, and was conveyed 
to the defendant by his father, subject to a life estate in 
the father, by a deed duly executed and recorded in 1830. 
The father died in 1839, and the defendant has ever since 
leased the farm, with the stock upon it, to tenants, who 
have occupied it under him. Both farm and stock, during 
the whole time, have been set in the list, for the purpose of 
taxation, in the name of the defendant, with the name of 
the occupant, and were generally known in the town, 
which, it is to be observed, was not only tke seat of justice 
for the county, but a town otherwise of much note, to be 
the property of the defendant. 

In addition to these facts, it is to be borne in mind, that 
Bennington, where the property was situate, was the dwell- 
ing-place of the family, while living, to which the defend- 
ant belonged, the place where he was brought up, and 
where he might, if anywhere, claim to have his domicil, 
though personally absent therefrom, except on occasional! 
returns, during his long service in the army ; and taking all 
the facts together, it appears to us, that they well warrant 


the conclusion, that the plaintiff might, in the course of 


the six years allowed him for inquiry, by using reasonable 
diligence and due means, have ascertained and attached 
the property. 

Such being our opinion upon the several questions in- 
volved in the. case, the defendant is, of course, entitled to 
judgment, and judgment must be entered up for him on 


the verdict accordingly. 
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Supreme Court of Vermont. Bennington County. Febru- 
ary Term, 1855, 


Jones v. WestTerRN Vermont Rartroap Company. 


Liability of corporation for acts of agents within the apparent scope of 
their authority. 


A corporation 1s liable even for torts committed by its agents within the 
apparent scope of their authority, or in the pursuit of the general pur- 
pose of the charter, 2. e. when the departure from the charter powers is 
not such as to be notice to all, that the agent is departing from the 
proper work of the corporation. 

Application of this principle to the construction of a railroad track in such 
a manner as to contribute to other objects. 


Tuis was an action of trespass on the case, brought for 
80 ignorantly, negligently, carelessly, and unskilfully build- 
ing or causing to be built and constructed across a stream 
of water called Paran Creek, in the town of Bennington, 
whereon was situated certain buildings and property be- 
longing to the plaintiffs, a dam, whereon a track for a rail- 
road might be laid, that on the 11th day of February, 
A. D., L852, said dam burst and broke away, and the water, 
with great force and violence, rushed down the natural 
course and channel of the stream, and in its course tore 
and swept away a dam belonging to the plaintiffs; and 
carried away and destroyed the fae tory building, wood- 
house and shed of the pl: iintiffs, and fifty cords of wood, 
and swept away and destroyed machinery, tools and other 
property be longing to the pl: iintiffs. 

It was referred, by consent of the parties, the referees to 
decide according to law, and they reported as follows, 
“That the defendants are guilty in manner and form as 
the plaintiffs have alleged, and find for the plaintiffs, t 
recover of the defendants, the sum of,” &e. 

“This decision and award is made subject to the follow- 
ing facts: Phineas L. Robinson was the owner of a mill on 
Paran Creek, which was supplied with water by a canal 
from a dam and reservoir on said cree +k, at some distance 
above the mill. The plaintiffs owned a dam and mill on 
said creek, below said Robinson’s mill. The defendants 
located their railroad across said creek, above said Robin- 
son's mill and below his dam, and again crossing said 
creek at or near his reservoir, had settled their plan to pass 
said creek above his mill, by an embankment of about 
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twenty feet above the interval, with a stone culvert therein, 
for said creek to pass through, and proposed taking his 
said reservoir, and destroying the same in making said 
road. ‘This would have greatly injured said Robinson. |r 
was then agreed between said Robinson and the defend. 
ants’ chief engineer, who had charge of the construction of 
their road, that, instead of paying said Robinson for his said 
reservoir, the road across said creek, above his mill, should 
have no culvert for said creek in said embankment, but 
should be made solid, so as to hold the water of said creek, 
and form a reservoir of water eight feet higher than the 
said canal of said Robinson, where it then passed, and the 
water above that to pass off by a waste weir in said bank, 
and so form a reservoir to furnish water to his mill, pro- 
vided the land to be flowed by water, by so erecting said 
embankment, was furnished without cost to the defendants, 
and that if the said change in the mode of erection cost 
more than the former mode, said overcost was to be ap- 
plied in payment of other land damages, which had _ been 
awarded said Robinson, against the defendants. 

We further find, that the making said road in_ this 
manner, if well done, would have been less expensive 
than with the culvert. 

Edward M. Welling was the owner of the land to be 
flowed by the making of said embankment, and said Rob- 
inson applied to him, and he, considering he would be 
benefited in his said mill and water privilege below, by 
the making of said embankment, so as to form a reservoir, 
agreed to deed said land, being about forty acres, for 
thirty dollars per acre, and if said embankment and 
reservoir were so constructed, to make a deduction on 
said price of ten dollars per acre, and he gave his bond 
to Robinson so to do. Thereupon the said engineer made 
said change in the mode of constructing said embankment, 
and the defendants’ directors, approved of the same. The 
said engineer proceeded in the construction of said em- 
bankment accordingly, but before the same was completed, 
the said engineer left the defendants’ employment, and the 

said Robinson, who had been appointed a director by the 
defendants, proceeded by order of the defendants’ board of 
directors, to superintend and direct the completing of the 
same with their workmen and funds; and he took of the 
said Welling his deed of said land, a copy of which is an- 
nexed to our report as referees, in the case of said Welling 
against said defendants, and he gave said Welling his, 
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said Robinson’s bond, a copy whereof is also annexed to 
the said report in the suit of said Welling! against the 
defendants, and paid said Welling eight hundred dollars, 
being twenty dollars per acre. 

‘The said embankment was not made with ordinary pru- 
dence, and was insuflicient to retain the water, and for that 
cause was washed away, and occasioned to said plaintiff's 
to their dam, mill, &c., below the amount of damage above 
stated. 

The said plaintiffs were informed of the proposed change 
in the plan of making said embankment, and saw the work 
from time to time in “its progress, and made no objection to 
said plan, but gave no directions, and made no agreement 
or contract in Telation thereto ; they did, before the com- 
pletion of the work, strongly and dec ‘idedly object to said 
Robinson as to the manner in which said work was exe- 
cuted, and the insulliciency of the same. 

If by law, on these facts, the plaintiffs are not entitled 
to recover, then we find that the defendants are not guilty, 
as the plaintiffs have alleged, and find and award that the 
defendants recover their costs.” 

An action was brought by Welling also. The distinc- 
tion between that case ‘and this is stated by the court. 

RepFievp, C. J. — The important question in this case 
respects the authority of the corporation under their charter. 
It does not seem to be questioned, that such a corporation 
is liable for torts even, when committed by their agents, 
within the apparent scope of their authority, or in the pur- 
suit of the general purpose of the charter. In other words, 
when the departure from the charter powers is not such, 
as to be notice to all, that the agent is departing from the 
proper work of the corporation, they are liable for such acts 
of their agent. 

To apply this reasoning to the present case, if this trans- 
action is fairly to be regarded, as the building of a mill- 
dam, or reservoir, for the convenience of the water power, 
there in use, and the laying the track of the railroad upon 
the erection, as something incidental merely, to the general 
purpose of the erection, then, undoubte ‘dly, the corporation 
is not liable. 

But if the erection is primarily for the purpose of making 
a track for the railroad, and the advantage to mill owners, 


‘It does not appear that these documents were considered material by the 
court. 
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by means of reserving the water for future use, a mere 
incident, and dependent only upon slight, and not expen- 
sive, departures from the ordinary mode of constructing 
such erections for the benefit of the railroad merely, we 
think the defendants are liable. It would seem, from the 
report of the referees, that the expense was not thereby 
increased to the company, so that no question arises on 
that ground. It appears to have been a necessary erection 
for the building of the road, so that no one, who might 
have deemed himself thereby endangered, could have hin- 
dered the defendants in making the erection; or probably 
have obtained any legal process of stay, by means of in- 
junction, so that “the. erection would seem prima favii 
within the charter powers given to the defendants. — It 
does not then occur to us how the defendants can ese: ape 
liability, unless it be either upon the ground of the motive, 
or the mode of making the structure. 

1. As to the mode of making their road bed, it must be 
considered, we think, that railroads, in this state certainly, 
have a very great and almost unlimited latitude. The re- 
strictions upon them, either in their charters, or by the gen- 
eral laws of the state, are very few, and very general. It 
would seem, therefore, that this latitude of authority, as to 
the mode of making erections and excavations for their 
road-bed, should carry a corresponding extension of obli- 
gation. And if so, there is no doubt the mode of con- 
struction is one which comes within the fair and reason- 
able extent of the powers of the corporation, and one which 
they had the right to adopt, and that they are liable for 
the manner of completing the structure. 

In regard to all the plaintiffs but Welling, they had no 
privity whs itever in the transaction, and no implied assent 
can be claimed on their part. If this embankment had 
been constructed with a culvert, too small or insufliciently 
built, and the damage had resulted from such faulty con- 
struction, there could be no doubt of the right of the plain- 
tiffs to recover, upon general principles. And it seems to 
us, it can make no diflerence, that the agents of the cor- 
poration deemed it expedient and safe, to build it, with a 
waste weir, instead of a culvert. No one, we suppose, 
would come to any such conclusion, had it not been for the 
motive and purpose of the departure from the ordinary 


mode of construction. 
2. And the motive, purpose, or object of this mode o! 











building the embankment, so far as it proposed merely to | 
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restore the then existing reservoir to its former usefulness, 
and not to improve it, so as thereby to gain an advantage 
to defendants by lessening land damages, in a mode not 
pointed out in the charter or general statutes, no one would 
contend, was not strictly allowable. Indeed to that 
extent it was one of the prescribed duties of the corpora- 
tion, in passing streams, and equally in passing ponds, or 
reservoirs, as we judge. ‘The dilliculty, then, seems to 
arise, from the attempt to unite the embankment with the 
reservoir, sO as thereby to produce a positive improvement 
to the water power. 

And it must be confessed, that this part of the case is 
one which requires to be reviewed with some caution. 
But it seems to us a question chiefly between the stock- 
holders and the corporation. So far as the agents, for con- 
structing the road-bed, departed from the main object in 
hand, they were, of course, assuming responsibilities not 
imposed by the charter, and not necessary to the accom- 
plishment of the purpose of its creation, and such departure 
is always liable to enhance the losses, in a ratio altogether 
beyond the profits thereby arising, and so to prove a source 
of ultimate loss to the corporators. Upon this ground very 
probably, the corporation might have interfered, by way of 
injunction. 

But where the departure is slight and incidental merely, 
and not such as to give notice to those interested, that 
such agents are departing from the appropriate business of 
the corporation, it is just and reasonable, that the corpora- 
tion should be held liable, at all events to strangers, and so 
equally in a more essential departure, unless they take 
steps to arrest the work in /imine. And this is chiefly upon 
the ground that the corporators have acquiesced in such con- 
struction of the charter powers, and that they should, there- 
fore, be bound by it. But in regard to strangers, who have 
neither the means of knowing, or the right to interfere in 
every case of departure from the strict charter powers, the 
case is different. In such case the corporation is liable, 
unless the departure is marked and obvious, and suflicient 
to justify resistance to the progress of the work, in some 
way, even on the part of strangers. 

This does not seem to have been such a departure, and 
we think the defendants liable for the defects in the work, 
and the consequent damages to the plaintiffs. 

And it does not seem to us that the case of Welling is 
to be distinguished, in principle, from the others. It might 
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have been true, that had he refused to part with his land 
the corporation could not have taken it for this purpose, (or 
they might,) but he, in no sense, became responsible for 
the mode in which this embankment was built. His con- 
senting to suffer his land to be flowed no more binds him 
to the defective mode of the construction, than if he had 
refused all leave whatever. In such case, the defendants 
might have flowed the land and would have been liable 
therefor, and possibly thereby made the embankment a nui- 
sance if it seriously affected health, or deprived, as it would, 
the land owners of the use of their property, but waiving this 
claim would not, we think, amount to any implied waiver 
of his claim for damages for the misconstruction of the 
work. 
Judgment affirmed. 


Washington County. April Term, 18565. 
Burver v. Gare. 


Deed — Covenant — Incumbrances — Evidence. 


In Vermont, a deed of the north half of a lot, which appears by the evi 
dence to be of a rectangular form, with its sides corresponding nearly 
with the cardinal points of the compass, imports one-half of the lot in 
quantity and in rectangular form, bisecting its east and west lines. 

In Vermont, oral evidence is not admissible in a court of law in an action 
for the breach of a covenant against incumbrances, that the conveyance 
was not intended to cover so much: as the language of the deed imports, 
or that a tight of way over the land was not intended to be covered by 


the covenant. The only remedy is in equity. 


Reprievp, C. J.— This is an action upon the covenant 
against incumbrances, in a deed of land. The deed de- 
scribed the land as the north half of a certain lot, which lot 
appeared in evidence to be in rectangular form, with its 
sides corresponding nearly with the cardinal points. ‘The 
defendant, at the time of the conveyance, was in possession 
of the north part of the lot, but not of half the lot, in quan- 
tity, and this was known to the plaiatiff, at the time, and 
before the conveyance. The defendant offered to prove 
that, by the agreement of the parties, the conveyance was 
only to extend to the land in his possession, at the time. 
The former conveyances of the land defined it, or less than 
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one-half the lot, in quantity. There was also a highway 
across the lot, which had been open and travelled for m: ny 
years. The declaration alleged the deficiency, in quantity 
of land, and the existence of the highw ay, as breaches of 
the covenant. 

In regard to the extent of the land conveyed, we think 
no doubt can be entertained, unless we are to receive oral 
evidence to determine the intention of the parties. It is 
perfectly well settled in this state, that a deed of this kind, 
as applie ‘d to a lot in this form, does import one-half of the 
lot, in quantity, and in rectangular form, bisecting the east 
and west lines of the lot. This has been held to be the 
legal import of the terms used. Rich v. Ellioit, 10 Verm. 
212; Beecher v. Parmele, 9, Ib., 352; Clark v. Fuller, (not 
reporte d). The term half is as definite as the whole, and 
and it could scarcely be contended that, if by mistake, the 
deed had been of the whole lot, parol proof could be re- 
ceived to prove that but half was intended to be conveyed. 
Ifa term is equivocal or technical, parol proof may be re- 
sorted to to define it, as we refer to dictionaries, or books 
of art or science. ‘There are many terms in engineering 
which are not altogether familiar to persons uninstructe d, 
and where they occur in contracts or evidence, unless the 
parties agree in their import, proof of their true import 
must be resorted to. But it would not be competent to 
prove that a week, in engineering meant four days, or a 
rod, ten feet, or that a solid yard “of masonry consisted of 
but twenty solid feet. ‘The proof oflered and rejected, and 
that which was received, was of this character, although 
not altogether so obviously so, as the illustrations given 
above. ‘I'he deeds of former owners of the land, although 
of record, in the registry of deeds, not being referred to in 
this deed, can neither restrict or extend the import of the 
terms used. 

The question in regard to the highway being a breach 
of the covenant against all incumbrances, to a mere law- 
yer, would not seem to be one of much difficulty. But if 
one choose to confound the powers of the court of chan- 
cery, in restraining the party from claiming damages, for 
such a mere technical breach, which the parties must have 
understood, and could not really have intended to indem- 
nify against, with the dry law of the case, and to appeal to 
the merely popular opinion, as to the extent of such a 
covenant, he might very readily convince some persons of 
ho great perspicuity in their views, and very likely the 
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great majority of men, of the very great absurdity of the 
law, without, at the same time, really showing very clearly, 
how a highway, or a railway, or a private right” of way, 
was not, after all, an incumbrance upon the land. fn 
this country, where our tenures are strictly allodial, we 
are very much accustomed to consider, that if another 
really possesses any rights in our land, it is so far forth an 
incumbrance upon our title. Whether it be small or large 
in amount, whether it be a mortgage or a right to flow a 
portion or all of the land, for a shorter or longer period 
during the year, or to draw water from a well or apttng: , or 
to water cattle at a brook, or to pass across the land on 
foot, or with teams, or to draw wood in winter only across 
the land, or to build and maintain a railway perpetually, ora 
highway, is certainly of no importance, in determining the 
mere technical question of incumbrance or no incumbrance. 
And it can make no difference whether this right is notorious 
or not. If the question of an incumbrance were to be deter- 
mined by its notoriety, or what is the same thing, by it being 
known to the pure haser, it must, to preserve coneiste ney, 

be extended to all incambrances. And in that view, the 
grantee could not recover upon this covenant, for paying a 
mortgage which he knew existed at the time of bis pur- 
chase. But the contrary is perfectly well established. And 
in regard to these rights of way, if the *y existed only in a 
prior g “orant, and were not known to the grantee at the time 
of pure hase, no one could claim that they did not constitute 
a breach of the covenant against incumbrances. And if 
the question, whether a highway is an incumbrance upon 
land, is to be determined by the fact of it being open and 
notorious, it resolves itself into this, whether it was the 
intention of the parties to treat it as an incumbrance, or 
not. And the same rule should equally apply to a mort- 
gage which the purchaser agreed to pay. But no lawyer 
will contend, that in such case, if the grantor covenants 
against all incumbrances, he is not liable to refund the 
money paid upon the mortgage by the grantee. That is, 

he is so liable at law. ‘This is the written contract of the 
parties, and it cannot be set right in a court of law, where 
the writing is the exclusive evidence of the contract. But 
in such a case, the party must resort to a court of equity, 
to restrain the other party from claiming indemnity against 
an incumbrance, which was intended to be excepted from 
the covenant. And the same is no doubt true of a cove- 

nant against incumbrances, so far as highways are con- 
cerned. 
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Ordinarily a court of equity would readily suppose the 
incumbrance of an existing highway, or railway, or any 
other known and notorious right, of a similar character, 
as a right to draw water from a spring, exercised by 
another at the time of the conveyance, could not have been 
intended to be indemnified against, and therefore should 
have been excepted from the operation of the covenant, 
and would, no doubt, so require the parties to treat the 
deed. But a court of law could not do this, without con- 
founding all distinctions between the equity and law juris- 
diction upon the subject. The case of Palterson v. Ar- 
thurs, 9 Watts, 152, relied upon in argument by defend- 
ant’s counsel, seems to us to have been decided upon 
this ground, there being no chancery jurisdiction in that 
state to any extent. It is the common practice there, 
or was a few years since, to reform a deed in the course 
of a jury trial, in an action of ejectment, as the re- 
ports abundantly show. ‘That is the only ground upon 
which this case can be maintained, unless we are prepared 
to determine questions of law according to the popular 
opinion, and the probable understanding of the parties at 
the time of making contracts, which sounds suflicientl 
absurd to alarm even the most desperate reformers. The 
case of Whitbeck v. Cook, 15 John. 483, is not an action 
upon any covenant against incumbrances, but upon those 
of seizin and good right to convey, and the court held a 
highway no breach of the covenants sued upon. The ar- 
gument of the judge is more plausible than sound, when 
le attempts to show that a highway is no incumbrance 
upon the land. It might, indeed, be a benefit to the land, 
and so might, in some sections of country, the right (and 
the exercise of it) to cut the wood and timber growing 
upon the land. But it could scarcely be claimed that such 
a right is no incumbrance. If a highway is no incum- 
brance, neither would it be if the whole land were covered 
by a highway, or a public common. ‘The case of Kelloge 
v. Ingersoll, 2 Mass. 97, is directly in point, and sustained 
by the opinion of Chief Justice Parsons, who never stum- 
bled in the law, and is adopted in Connecticut, New Hamp- 
shire and Maine, as the cases read at the bar show, and 
we feel compelled to say that the question admits of no 
doubt, that a public highway across land is an incum- 
brance upon the title, the amount of which may be more 
or less according to circumstances. 

Judgment reversed, aud case remanded. 

48° 
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Superior Court of Judicature of New Hampshire.  Graf- 
ton, ss. July Term, 1354. 


Murcna v. Tur Concorp Raitroap Corporation.) 


Railroad — Way — Common carrier — Negligence. 


A railroad company, by giving permission to another railroad company to 
use a part of theirtrack, do not bind themselves to make their track safe, 
nor to put it in repair, nor to make any change in its existing state. 
Such a company, by contracting to let to another company the use of their 
track, are under no duty to the passengers of the other railroad. ‘Tix 
claim of such passenger, if injured, is on the company with whom he 
contracts. 

If a railroad is a public highway, the owners are liable, like towns, for al! 
injuries sustained from defects in their road, by persons travelling, either 
on foot or in their own carriages, or in those of other persons. 

A railroad, as such, is not necessarily a public highway. If a party's 
rights depend on the fact that such road isa public highway, that taci 
must be alleged. 

The owners of railroads which are public highways, are bound to make 
such landings or places of access to their roads, as are necessary for 
the public accommodation, and to keep them in a suitable and safe state 
for the accommodation of the persons who may be reasonably expecied 
touse them. They are not bound to do anything where no passing can 
be reasonably expected. 

Railroad companies, though they are carriers of passengers by their pas- 
senger trains, are not to be regarded as common carriers of passengers 
by their freight trains, unless they make it an habitual business. 

In an action upon the case for negligence, the plaintiff cannot recover. if 
his own negligence has, in any degree, contributed to cause his injury 








Case. The Concord Railroad Corporation was sum- 
moned to answer Harvey Murch, of, &c., in a plea of the 
case, for that the defendants, at the time of committing 
the grievances hereinafter mentioned and before, were, and 
now are, the owners and proprietors of a certain railroad, 
called the Concord Railroad, for the conveyance of passen- 
gers in the cars of the said Concord Railroad Corporation, 
and in the cars of such other railroad corporations as the 
defendants permit to use their railroad for that purpose. 
and were then, and now are, bound by law, to have their 
said railroad so constructed and kept in such a state of 
repair, that all persons may, to be conveyed as passengers 
as aforesaid, safely go to and get into the cars of the said 
Concord Railroad Corporation, and into the cars of such 
other railroad corporations as are rightfully in the use of 





* From 9 Foster’s Reports, in press. 
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the said Concord Railroad, for the purpose aforesaid, at all 
such places as the said Concord Railroad Corporation, or 
such other railroad corporations as are in the rightful use 
of said Concord Railroad for the purpose aforesaid, by per- 
mission of said Concord Railroad Corporation, receive and 
take in persons, to be conveyed as passengers as aforesaid, 
and for that, at the time of committing the grievances 
hereinafter mentioned, and before and since, a certain other 
railroad corporation, called the Northern Railroad, were 
in the rightful use of said Concord Railroad, by permis- 
sion of the said Concord Railroad Corporation, for the 
carriage and convey ance of passengers in the cars of the 
said Northe mn Railroad, and for that, on the 16th day of 
November, a. p., 1849, the said Northern Railroad, by re- 
quest of the plaintifl, agreed to convey him, a passenger in 
the cars of the said Northern Railroad, from Concord, in, 
&ec., to Franklin, in, &c., for a certain price, to be paid to 
the said Northern Railroad, and on said 16ih, &e., the cars 
of the said Northern Railroad, in which the said Northern 
Railroad had agreed as aforesaid to convey the plaintiff, as 
a passenger as aforesaid, were standing on the said Con- 
cord Railroad, by and below the freight depot of the said 
Concord Railroad Corporation, at, &e., a place where the 
said Northern Railroad, by permission of said Concord 
Railroad Corporation, took in and received passengers, to 
be conveyed in the cars of the said Northern Railroad; 
and the plaintiff, while the said cars of the said Northern 
Railroad were standing on the said Concord Railroad, at 
the place aforesaid, by request of the said Northern Rail- 
road, as it was necessary for him to do, went on to the 
said Concord Railroad, at the place where the said cars of 
the said Northern Railroad were standing as aforesaid, and 
by the side of the cars of the said Northern Railroad, for 
the purpose of getting into the same, to be conveyed asa 
passenger as aforesaid, from said Concord to said Frank in. 
Yet the railroad of the said Concord Railroad Corporation 
was not so constructed and in such a siate of repair, at 
said place, that the plaintiff could safely go to and get into 
the said cars of the said Northern R: oe id as aforesaid, 
but, on the contrary, was so constructed and in such a 
state of repair, by reason of holes or openings left in the 
said Concord Railroad, where the track of the same crossed 
over and above a highway, where the said cars of the Nor- 
thern Railroad were standing as aforesaid, and where the 
said plaintiff was going on said Concord Railroad as afore- 
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said, fo get into the cars of the said Northern Railroad as 
aforesaid, to be conve yed as a passenger therein as aforesaid, 
that the plaintiff, in going on said Concord Railroad as 
aforesaid, at the place aforesaid, and for the purpose afore- 
said, fell into and down one of the said holes or openings 
in the said Concord Railroad, a great distance, to wit, the 
distance of fifteen feet, and the ‘body of the plaintiff was 
thereby then and there greatly bruised and wounded, and 
his bones badly broken, and several of his teeth, to wit, 
six teeth of the plaintiff} were broken and knocked out, and 
the plaintiff, in consequence thereof, sufleged great pain of 
body and anguish of mind, and was unable for a long space 
of time, to wit, from said time hitherto, to transact t and 
perform his necessary labor and business, ‘and was and has 
been put to great expense for medicine, nursing and atten- 
dance for himself, and has expended large sums of money 
therefor, to wit, &e., all which, &e. 

Plea, the general issue, 

it appeared in evidence that on the evening of the 16th 
of November, 1849, one of the conductors of the freight 
trains on the Northern Railroad, agreed to take the plain- 
tiff upon his train, which was to leave Concord about two 
o'clock the next morning, and convey him to Franklin. 
The train was then standing upon the Concord Railroad 
track, about 1200 feet from the place of connection between 
the Concord Railroad and the Northern Railroad, and upon 
that portion of the track of the Concord Railroad, where the 
Northern freight train is generally left by the Concord road, 
when brought from Manchester and places south, to Con- 
cord, to be taken from thence over the Northern road. 

The Concord Railroad track was made over a passway, 
about L000 feet south of the passenger depot, and 200 feet 
south of the freight depot at Concord. This passway was 
45 feet one way and 17 the other, and 12 feet deep. String- 
ers were laid across it, and crosswise of them were placed 
sleepers 20 to 30 inches apart, and upon the sleepers were 
laid the rails of the road. ‘The freight train extended over 
this passway, the larger part and head of the train being 
above the passway. 

On the next morning, before two o'clock, it being then 
dark, the plaintiff, going to take passage on the train, ac- 
cording to the agreement with the conductor, walked along 
to the ‘Passumpsic train, which was attached to the lower 
end of the Northern train, and inquired of the Passumpsic 
conductor where the Northern conductor was, and on being 
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informed that he was at the head of his train, passed up 
towards the head of the Northern train, and on coming to 
the passway, fell through it, between the sleepers, down 
upon the highway below. By the fall his lips were cut, 
two of his teeth broken, his head severe ly bruised, and he 
was also otherwise injured. 

In regard to the manner in which the passway was made, 
J. A. Weston testified that he was assistant engineer on 
the Concord Railroad, at the time the passway was made, 
and that he recollected a conversation as to the manner in 
which it was left, and that the chief engineer and superin- 
tendent stated that the object in leaving the passway open 
was to keep cattle from going down upon the road; that 
the cattle guards on the road are built in the same way, 
only that they are smaller. It appeared that since this 
accident the corporation have caused the passway to be 
covered with plank. 

At the time of the accident there was a business con- 
nection between the Concord and Northern roads, by con- 
tract between them, which contract related to passengers 
and freight, passing from stations on the Northern road to 
stations below Concord, on the Concord road, and on roads 
below, in which the Northern and Concord roads hada 
joint interest, and each received a portion of the tariff. But 
there was no contract between them in respect to passen- 
gers going upon the Northern road above, starting from 
Concord and stopping at Concord. On the arrival of the 
Northern trains at Concord, the Concord road took the 
trains over their road south, and also returned them from 
the south to Concord, where the Northern road took them 
themselves over their own road. The freight train of the 
Northern road upon which the plaintiff was to go, was 
upon the Concord track, in accordance with the terms of 
agreement between the two corporations. 

There was no evidence that any passengers had ever 
taken a passage on the Northern train at or below the 
passway. 

It appeared that both roads had been in the habit of oe- 
casionally trarisporting some passengers upon the freight 
trains, when the y were anxious to go; but some of the con- 
ductors were directed not to permit it, except in cases of 
necessity. They were also directed to state to the passen- 
gers that if they went upon the freight trains, it must be a 
their own risk. Sometimes this information was commu- 
nicated to the passengers, and sometimes it was not. No 
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statement of the kind was made to the plaintiff, nor had 
the conductor of the Northern road, who had charge of the 
train at this time, received any such instructions. 

It appeared that the passengers on the freight trains paid 
the same fare as on the passenger trains, for which the con- 
ductors accounted to the road. It also appeared that the 
passengers sometimes bought tickets when they went on 
the freight trains. 

The counsel for the defendants contended that the evi- 
dence did not sustain the declaration. The court directed 
a verdict for the defendants, on which it was agreed that 
judgment should be entered, or the verdict set aside and 
judgment entered for such damages as might be assessed 


by the superior court, an auditor or a jury, as the plaintiff 


might elect, according as the opinion of the superior court 
should be upon the whole case. 

W. H. Bartlett, (with whom was Perley,) for the plaintiff 

George § Foster, (with whom was Quincy,) for the de- 
fendants. 

Be, J.— It is never necessary to state the general law 
of the land in any pleading. The courts are bound to 
apply the law, as they know it to be, to the facts stated in 
the pleadings, without regard to any erroneous statement 
of the law made in those pleadings. Incorrect statement 
of the law may be cause of demurrer, but if no demurrer 
is interposed, the party is in no way bound by that state- 
ment, which will be merely disregarded. 

Upon a careful consideration of the statement of the 
legal obligations of the defendants in this case, made by 
the plaintiff, in his declaration, we are unable to assent to 
his idea of the law in two particulars. If we are right in 
our impressions as to these, the plaintiff’s claim will be 
left without any legal foundation, whatever opinions the 
court may entertain as to the other points raised in the 
very ingenious argument for the plaintiff’ As to those 
points, for this reason, we have not felt it necessary to in- 
quire. 

The particulars referred to are these: first, that upon the 
facts alleged, the defendants owed a duty to the plaintiff; 
and second, that they were bound to furnish a safe place 
for passengers to get into the cars, at every place where 
they, or other corporations using their road, receive and 
take in passengers. 





' We omit, for want of space, the elaborate arguments of counsel. 
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The relation of the Northern Railroad, who had agreed 
to take the plaintiff! as a passenger in their cars, to the 
Concord Railroad, the defendants, is thus alleged: “ At the 
time of committing the grievances hereinafter mentioned, 
and before and since, a certain other railroad corporation, 
called the Northern Railroad, were in the rightful use of 
said Concord Railroad, by permission of said Coneord 
Railroad Corporation, for the carriage and conveyance of 
passengers in the cars of said Northern Railroad.” 

The evidence in the case was in substantial agreement 
with these allegations. 

The effect of these relations upon the rights of the rail- 
roads may be first looked at. And we think it clear that, 
if the Northern Railroad ask and obtain the permission of 
the Concord Railroad to use their road, that permission, 
given Without any further actual contract, draws afier it no 
obligation to put the road in repair, or to provide new or 
different landings or starting places, or, indeed, to make 
any change in the arrangements of the road whatever, or 
alterations in the road itself. hese railroads stand in the 
same relation to each other as two individuals, one of 
whom has a path throngh his own land, or a privilege for 
himself and such as may obtain his permission to use it, of 
a way through another man’s land, and the other has ob- 
tained permission to use such path or way for his own 
business. ‘There surely could not be any pretence that 
the owner of the land or way, in such case, was bonnd, in 
consequence of such permission, to make such way safe, 
any more than the owner of a wood lot, who had given : 
neighbor leave to haul his wood across the lot, would, 
therefore, be bound to make him a good and safe way. 

If, then, such permission implies no duty to the Northern 
R: silros id to make or alter their landings, it is diflicult to 
see on what principle they can be held to have assumed 
any duty of that kind to the passengers in theircars. Any 
third person who enters upon the railroad, of which the 
defendants are alleged to be “the owners and proprietors, 
at any other place than those provided for entering upon 
their cars, or for any other purpose than to take his place 
as a passenger in those cars, is prim facie a trespasser ;” 
and if his purpose is to enter the cars of the Northern Rail- 
road, as a passenger, his only claim of a right to do so. is 
under the reasonable construction of the permission granted 
to that corporation to use the Concord Railroad, for the 
convenience of themselves and such passengers as they 
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might desire to convey in their cars. That permission 
could not, of course, extend further in the case of such pas- 
sengers than in the case of the railroad itself, —a perinis- 
sion to use the railroad as it is. 

If the use of the road was granted to the Northern Rail- 
road upon a contract, by which the Concord Railroad 
bound themselves to make their road such that passengers 
may safely go to and get into the cars, at all such places as 
either of those railroads received passengers, it is not per- 
ceived how such a contract could give to any passenger, 
who might sufler damage from their neglect to perform 
their contract, any right of action resting on such contract. 
Parties who contract are answerable to each other for the 
breach of their stipulations, but not to third persons. It has 
never been supposed that a passenger in a stage coach, who 
had been injured by an accident resulting from defects of the 
materials or unfaithfalness of the construction of it, could 
maintain an action against the coachmaker, who had war- 
ranted its quality to the carrier. His remedy is against the 
carrier, and the maker is liable to the carrier alone. Win- 
terboltom v. Wright, 10 M. & W. 10%, and see Thomas v. 
Winchester, 2 Seld. 397, In the present case, supposing a 
contract between the two railroads, it seems quite as clear 
that the remedy of the sufierer is against the company 
with whom he has contracted. By using the railroad of 
another corporation as a part of their track, whether by 
contract or mere permission, they would ordinarily, for 
many purposes, make it their own, and would assume 
towards those whom they had agreed to receive as passen- 
gers, all the duties resulting from that relation as to the 
road ; and if accident resulted to such passengers from any 
failure of duty of the owners of the road, for which they 
would be responsible if the road was their own, their rem- 
edy over would be against the owners. No privity what- 
ever would exist between the passengers of the Northern 
Railroad and the Concord Railroad, in consequence of any 
contract between the two railroads. 

It has been said in the argument, that every ferryman is 
bound to have safe and secure landings, and we think the 
principle is clear to a certain extent. But the analogy be- 
tween the case of the ferry and the railroad does not sup- 
port the argument founded upon it. The railroad compa- 
nies support two characters ; they are like canal companies, 
the owners of artificial ways, w hich, as such owners, they 

are bound to keep in suitable repair, for the accommodation 
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of those who have by law the right to use them. They 
are also common carriers, transporting passengers over their 
own roads, and occasionally over roads owned by others. 
As common carriers, they are, like ferrymen, bound to 
transport their passengers safely, and bound to provide 
suitable access to their ferries or ways. If they are, at the 
same time, carriers and owners of the road or fe rry, they 
are, of course, bound to keep them in good repair, but they 
owe this duty to those whom they contract or undertake 
to transport, as part of their agreement to carry safely. If 
a ferryman, for his own convenience, obtains permission of 
the owner of a private landing to land his passengers there, 
rather than at his own landing, the owner of such private 
landing does not, by his mere permission to land there, en- 
gage that the landing i is either suitable or safe; he does 
not bind himself to alte ‘ror repair it, and he is not respon- 
sible for any injuries that may result either from original 
defects or neglect to re pair. ‘The permission allows its use 
in its present state, but it imposes upon the owner no duty 
either to the ferryman or his passengers. ‘The railro: id 
company who obtain consent of another road to use their 
track, like the ferryman who gets leave to use another land- 
ing, owe a duty to their passengers, that they shall be car- 
ried safely, so far,as it is sometimes loose ‘ly said, as human 
caution and foresight can accomplish that object ; but thoy 
have no claim upon those who give such permission, to 
insist that the landing or track shall be safe, neither have 
their passengers any such claim. 

If the owner of the landing or track, for a, proper consid- 
eration, lease the landing or track, there might, under some 
circumstances, be an implied contract that the property 
was suitable for the use for which it was hired. And 
in such case, and in the case of an express contract to 
make them suitable, the letter would be responsible to the 
hirer, for any damages that might result from its insufh- 
ciency or want of repair. But the individual who sustained 
damage from these causes would have no remedy against 
the letter, because there is no contract or duty existing be- 
tween them. . His remedy would be against the party 
with whom he contracted. 

In the views thus presented, we have considered the 
question upon the facts alleged in the declaration, which 
states that the defendants are owners and proprietors of a 
railroad, and contains nothing from which it can be inferred 
that their rights or their duties are in any respect different 
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from those of the owners of any private property, unless it 
should be thought that the idea of a public way, and of 
the duties of those who are bound to maintain public ways, 
is comprised or implied under the word “railroad.” A 
highway, ex vi termini, is a public way, as to which certain 
duties are impliedly imposed by law upon those who are 
charged with its support and repair. But it seems to us 


yet to be settled that the mere term railroad or railway has 


such signification. Railroads, over which all have equal 
rights to travel and to run their engines and trains are, of 
course, public ways; and railroads, over which all who 
come have a right to be transported, as all have a right to 
be ferried across a river, will, perhaps, fall within the same 
class; but it is understood that there are many railroads 
abroad which are constructed and used exclusively for the 
private purposes of the companies who own them, as for 
transporting coal from the mines to places of shipment, ore 
to the furnaces, and the like; and probably they are to be 
found in our country constructed and used exclusively for 
private purposes like these. In many of our cities and 
manufacturing places, it is supposed there are many miles 
of railroads, built and used only for the accommodation of 
the business of their owners. If our impressions in_ this 
respect are correct, no public duties result from the fact 
that a party is owner of a railroad. And if it could be 
even inferred from the nature of its chartered powers that 
the Concord Railroad was a public way, as was held in 
Greeley v. Concord Railroad, 3 Foster, 237, or if the 
court were bound to take notice that any such corporation 
had become a public corporation, by adopting the act of 
1844, (Comp. Stat. 340,) it would not follow that all their 
track i is a public way, since it is supposed that many rail- 
road companies, and from the plan exhibited, this among 
others, have many private tracks, designed and used solely 
for the private business of the company. 

If we were, however, to understand that the Concord 
Railroad Company is the proprietor of a public road, which 
they were by law bound to make and keep in repair for the 
use of all who have occasion to travel and pass upon it, it 
might be reasonably argued that their duties were closely 
allied to those of towns, who are bound to keep in repair 
the public highways within their limits, and to those of 
turnpike and bridge companies, who are bound to keep in 
repair their roads and bridges. And as to these, we are 
not aware that it has been doubted that they are responsi- 
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ble to every person who sustains damage by reason of the 
defects of their road, whether he was passing on foot or 
riding in his own carriage, or that of any third person, in 
the due exercise of his right as a member of the commu- 
nity. But it is to be borne in mind that there is a well- 
settled distinction between highways of diflerent classes, 
and that the liability of those w hose duty it is to keep in 
repair public highways, is limited by the nature of those 
ways. ‘Thus no responsibility attaches to the p: arty bound 
to support a footw: ay, that it is not suitable for horses or 

cattle, nor to the owner of a pack and prime way, for per- 
sons on foot and on horses, that it is unsuitable for ear- 
riages ; and upon the same principle the owners of a public 
railway are chargeable with no fault, if it is not suitable for 
foot passengers, or for horses, cattle or carriages, nor even 
if it is so constructed as to be dangerous to be used for 
such purposes. As to their tracks, it is supposed their 
only obligation is to make and keep them suitable for the 
use of railroad carriages. 

To render such tracks useful, either to the railroad com- 
panies or to the public, it is obviously necessary that they 
should be accessible for those who have oceasion to use 
them, by proper connections with the public ways, and 
there necessarily results, as we apprehend, a duty upon the 
railroad companies to make suitable ways or places of 
access to their road, for persons who have occasion to get 
upon their cars, or to put merchandise upon them to be 
carried. Originally the question how many such places of 
access to their tracks should be made and maintained, and 
where they should be placed, was left by the legislature to 
the self-interest of the companies. By the act of 1850, 
ch. 985, § 6, it is made their duty, under severe penalties, 
to establish reasonable and proper depots and stopping 
places for the public accommodation. ‘This statutory de- 
claration of the duty of railroad corporations, is in exact 
conformity with the rule of the common law, regulating 
the duty of towns as to the manner of constructing high- 
ways, and, it seems to us, the rule of good sense and rea- 
son. They are to establish such depots and stopping 
places, — places where those who have occasion to use the 
road may have access to it, — at such places as are reason- 
able and proper for the public accommodation, and they 
are to be constructed and fitted as the public highways 
are, in such a manner as is reasonable and proper for the 
publie convenience. If the amount of business to be done 
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at a particular depot is large, or the number of persons to 
be accommodated is considerable, the arrangements should 
be on a scale so extensive as to meet the wants of the com- 
munity. Ifthe number to be accommodated is small, the 
accommodations may be narrowed in proportion, without 
giving to any person any just ground of complaint. Where 
no persons could usually be expected to be taken on board 
the cars, it could not be either reasonable or proper that 
any preparations should be made. Nor would it alter the 
duty of a railroad corporation in this respect, if, as a mat- 
ter of convenience to others, they should occasionally take 
up or set down a passenger at a point where no prepara- 
tion had been made for his accommodation. It would 
seem to us very clear that they cannot be held to make 
every part of their road suitable for landing or taking pas- 
sengers, because they may at some time have occasion to 
take in or set down a passenger at any place. 

There can, we think, be no doubt that it was the duty of 
the railroad corporation to have all their landings and 
places of receiving passengers so constructed, that persons 
going to and from the cars as passengers, may pass with 
safety. But the injury in this case arose not from the de- 
fective construction of any landing, at the points where 
passengers usually get in or out of the cars. It is not 
alleged in the declaration that the place where the acci- 
dent occurred, or the place where the cars into which the 
plaintiff desired to get were standing, was a common land- 
ing, or a place where passengers usually enter or leave the 
cars. All that is said and all that appears by the case to 
be proved is, that the cars were standing at a place where, 
by the permission of the defendants, the Northern Rail- 
road took and received passengers to be conveyed in their 
cars. ‘There is nothing which imports that it was a place 
where the companies usually or frequently took in passen- 
gers; and we may just as reasonably suppose that the 
qualifying words, to be understood before “took in and re- 
ceived passengers,” were “once before,’ or the like, as 
“ often or commonly.” 

The question, then, does not relate to the usual landing 
places, but to the principle which governs the duties and 
obligations of railroad companies as to the safety of pas- 
sengers, at those points where they, for the accommodation 
of a particular individual, may take him in as a passenger 
or permit him to leave the cars. 

The rule of duty of towns is to keep their roads in such 











Recont American Decisions. 581 


state of repair as may be necessary for the travel passing 
upon them. 

A similar principle, it seems to us, must govern the case 
of railroads, as it regards the passage to and from the 
tracks. Where there is usually and habitually some pass- 
ing, the access must be such as may safely accommodate 
the passengers who may be reasonably expected to fre quent 
it. But it cannot be necessary to m: ake such preparations 
and take such precautions as would be necessary at the 
great stations. And, on the other hand, at places which 
are in no sense passenger stations, Where there is no reason 
to expect anybody to pass, there is no necessity, and, 
therefore, no duty to make any preparations or to adopt 
any precautions. here is no obligation to do anything, 
either for the convenience or safety of passengers, at points 
where none are expected to pass. ‘he general duty 
alleged in the writ is not imposed by law, and the com- 
pany were not bound to make access to their road safe 
every point where they might in point of fact take in or 
set down a passenger. 

The claim in this case, as stated in the writ, and as at- 
tempted to be proved upon the trial, rests upon the idea 
that there is no diflerence, in point of law, between the 
duties of the railroad company, at places where passengers 
may be occasionally received on board of freight trains, 
and those where they are usually received in the passen- 
ger trains. But this seems to us entirely unsound. We 
suppose it makes no diflerence that the Concord Railroad 
and the Northern Railroad are common carriers of passen- 
gers by their passenger trains, and of freight by their 
freight trains. ‘lhe stage proprietor is a carrier of passen- 
gers by his coaches, but he does not thereby become a 
common carrier of passengers by his baggage wagons, if 
he carries on that business at the same time. Both the 
companies and the individuals, in these cases, are bound to 
their customers by the same duties relative to their freight 
trains and baggage wagons, and have the same rights as 
to the roads over which they travel, as if they had no con- 
nection with the business of common carriers of passen- 
gers. 

As to common carriers of freight, it would be the duty 
of the railroad to furnish safe means of access from the 
public ways to their cars, for loading and unloading mer- 
chandise. ‘he question here raised is, whether there is 
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any duty upon them to furnish safe means of access for 
passengers upon those trains. 

The first question which arises upon the point is, whether 
the railroad companies have made themselves common car- 
riers of passengers by their freight trains, because it is not 
to be questioned that they owe a duty to provide access 
for those passengers in proportion to the occasion that calls 
for it. It is very clear that a wagoner, who occasionally 
carries a passenger upon his wagons as a matter of special 
accommodation and agreement, does not thereby become 
a common carrier of passengers. He only becomes such 
when the carrying of passengers becomes an habitual busi- 
ness. Upon the evidence stated in this case, that “ both 
roads had been in the habit of occasio..ally transporting 
some passenge rs upon the freight trains, when they were 
anxious to go,” we think we should not be justified in say- 
ing that they were common carriers of passengers upon 
their freight trains. E/hkins v. Boston and Maine Railroad, 
3 Foster, 275. And it seems to us clearly that, if they 
were not such common carriers, they were not chargeable 
for the want of accommodations such as would be other- 
wise justly required. 

The party who makes an arrangement to be carried ona 
baggage wagon or a freight car, impliedly agrees to accept 
and be satisfied with such accommodations, as it regards 
carriages and seats and places of entering and leaving the 
carriages, as may be found in the usual course of the busi- 
ness. If the cars at the time of his agreeing for his pas- 
sage and taking his seat, are at a merchandise depot, he is 
to be satisfied with such means of entering the cars as are 
provided for rolling in the cask or box on which he is to be 

contented to take his seat, if nothing better offers. If the 
‘ars are at the time standing upon a part of the track 
where there is no provision for landing or receiving either 
goods or passengers, he is to be satisfied with such means 
and facilities as may casually be within his reach. The 
company, considered as owners of the road or as carriers, 
are not, in either case, bound to make landings, or any pro- 
vision whatever for the reception or discharge of passen- 
gers where none are expected to be. 'T he duties and 
obligations of parties are construed reasonably, with refer- 
ence to the nature of their business. We understand that 
the freight trains upon these roads sometimes amount to 
fifty or more cars, and extend in length to two thousand 
feet or more, and that it depends upon what is, in this 
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respect, mere matter of accident, the arrangement of the 
loading, where a place may be found for the casual pas- 
senger, who may be forced to adopt this way of travelling. 
It may be at any part of the train, and provision must be 
made, if at ali, for a safe entrance at every part 6f the 
train and at every part of the road where a passenger may 
desire to be put on board. A rule like that must be equi- 
valent to a refusal to allow any passengers to be carried in 
this mode, unless they are at hand to take their places at 
the regular depots, where the trains are loaded. It would 
be of mischievous consequence to adopt a rule which would 
deprive the railroad companies of the power to accommo- 
date those whose occasions compel them to resort to these 
undesirable modes of ¢ onveyauce, 

Upon the facts, then, as they appear in this case, we are 
of the opinion that the railroad company was not bound to 
make any provision for the accommodation of a passenger 
like the plaintiff, beyond those ordinarily required by their 
own business, nor to have their road so constructed that he 
could safely go to and get into the cars. But that from the 
nature of the e ngagement the plaintiff agreed to be satisfied 
with the state of things as it existed, if it was safe and suit- 
able for a freight train. 

There is a further principle applicable to this case, which 
stands in the way of a recovery by the plaintiff. It is well 
settled at common law, whatever doubts may exist as to 
the justice of the rule, that the party w ho claims damages 
for the neglect of the duty of others to exercise proper care, 
cannot recover, if it appears that the injury he sustained, 
was in any degree cansed by his own neglige ‘nee or want 
of due care. The facts stated show that the plaintiff was 
upon the Concord Railroad track, several hundred feet 
below the freight depot, at two o'clock at night. The night 
was dark, and he knew nothing of the road,and was with- 
out any light or guide. He was at the southern end of a 
long train, and having learned that the conductor of the 
Northern train was at the head of the train towards the 
north, he passed up the track, which was on a high em- 
bankment, and fell into a passway built over a public road, 
left open at the top, that it might serve as a catile-guard. 
If the case had been submitted to the jury, it would have 
been their duty to decide whether this was negligence in 
the plaintiff, and if so, whether it in any degree co-operated 
to cause the damage he sustained. Referred to us, it 
seems impossible to hold it to have been done in the exer- 
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cise of that due care which men in general exercise in 
transacting their own business, or even of that slight care 
which inattentive men ordinarily take in cases involving 
their lives or limbs. This, however, is a question of fact, 
on which a jury would, of course, judge for themselves. 

The action, then, cannot be maintained upon the facts 
presented by the case, and there must be 

Judgment for the defendants. 


Supreme Judicial Court of Maine. York County. 1855. 


Worstrer v. Great Fatus Manuracturtne Co. 


Mill acts — Conflict of laws — Action on the case in Maine for flowing 
lands there for mall in New Hampshire. 


An action on the case will lie in Maine for flowing lands in that state, by a 
dam across a river forming the boundary line between Maine and New 
Hampshire, to feed a mill situated in the latter state.1 


AppLeton, J.— It appears that the defendants built a 
dam across the Salmon Falls River, on their own land, 
and erected a grist mill connected therewith, and receiving 
its power from the water flowed thereby. The river, at 
the place where the dam was built, is the boundary line 
between this state and New Hampshire. The mill is in 
Somersworth, in the latter state. ‘T'he land of the plaintitf 
in Berwick in this state having been flowed and his real 
estate injured by the defendants’ dam he brought an action 
on the case against the defendants to recover damages for 
the injuries thereby sustained. 

The law seems to be well settled, that for all injuries to 
real estate, the remedy must be sought for in the jurisdic- 
tion where the wrong was committed. It was held in 
England, that trespavs could not there be maintained for 
breaking and entering a house in Canada. Doulson v. 
Mathews, 4 D. & E. 505. The law was so held by Mr. 
Chief Justice Marshall, in the famous controversy relating 
to the batture at New Orleans. Livingston v. Jefferson, 
1 Brock. 203. It was decided by the Supreme Court of New 
York, that an action will not lie for an injury done by the 


' It was not contended that the dam was authorized by the local law of New 
Hampshire ; so that no question arose upon the effect of that law upon the 


point. 
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diversion of a water-course, when the premises injured are 
situated in another state. “It appears to be conclusively 
settled,” remarks Mr. Chief Justice Nelson, in Watts’ Admr. 

Kinney, 23 Wend. 484, “that an action on the case for 
diverting a water-course so far savors of the realty as to 
be classed with local actions, and must be tried in the 
county where the injury happened. It stands on a footing 
in this respect with real and mixed actions, such as ¢res- 
pass quare clausum Sregit, ejectment, waste, &ec., where, if 
the lands lie in a foreign country, they cannot be tried here.” 
The judgment of the court in this case was subsequently 
affirmed by the Court of Errors. Watts’ Admr. v. Kinney, 

Hill, 82. It was decided in New Hampshire that an 
action on the case to recover damages for flowing the 
plaintiff’s land is local, and must be brought in the county 
where the land lies. Worsler v. Winnepiseogee Lake Co. 
5 Foster, 525. It is apparent, therefore, that the plaintiff 
ean maintain no action in New Hampshire for any injury 
he may have sustained, and that unless he can seek and 
obtain redress in this state, he is without remedy. 

An action on the case has been regarded as the appro- 
priate remedy at common law for any injury arising from 
an unlawful diversion or misuser of a water-course. This 
seems to be the form of action in use in New Hampshire, 
for any injury occasioned by flowage. Woodman v. Tufts, 
9 N. A. Ss: Worsler v. Win Ne PiSCOLEE Lake Co. 5 Fos- 
ter, 925, But in Massachusetts, as well as in this state, 
this mode of obtaining redress has been supe rseded by 
acts in these states regulating mills and mill-dams. Sfowell 
Vv. Fuge, 11 Mass. 36-4. 

It is well settled law that whatever relates to the remedy 
to be enforced must be determined by the lex fori, the law 
of the country to the tribunals of which appeal is made, 
The learned counsel for the defendant, relying upon this 
principle of law, insists that he is within the provisions and 
entitled to the benefits of R.S. ch. 126, § 28, which pro- 
vides that “no action shall be sustained at common law 
for the recovery of damages occasioned by the overflowing 
of lands as beforementioned, except in the special cases 
provided in this chapter, to enforce the payment of damages 
after they have been ascertained by process of complaint, 
as aforesaid.” As there has been no previous ascertain- 
ment of damages by complaint, if the statute is to be held 
to apply to a case circumstanced like the present, this suit 
is distinetly within the statutory prohibition. The ques- 
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tion for determination, therefore is, whether, when the mill 
to be benefited by the dam is in another state, the party 
whose land is flowed by its dam, can maintain case for 
such flowage, or is restricted to the statutory remedy by 
complaint. | 

All legislation is necessarily territorial. The statutes ot 
a state are binding only within its jurisdiction. The legis- 
lature cannot, if they would, authorize acts to be done in a 
foreign territory. “ ‘Eve ‘ry legislature,” rémarks Mr. Justice 
Story, in Farnum v. Blackstone Canal Corp., 1 Sumn. 62, 
“however broad m: iy be its enactments, is supposed to 
confine them to cases or persons within the reach of its 
sovereignty.” They cannot affect or control property else- 
where, and it is not to be presumed they intended to ex- 
ceed their jurisdiction. 

From a perusal of R. 8S. ch. 126, concerning mills and 
mill-dams, it is abundantly apparent that the design of the 
legislature was only to affect lands and mills within the 
limits of the state. The right to erect mills — the instruc- 
tions as to the height to which the water may be raised, 
and the length of time during which it may ‘be kept up 
each year—the appointment of commissioners, and the 
proceedings under the commission — the right to require 
security for yearly damages — the lien given upon the dam 
and mills —the mode of enforci ing that lien, and the effect 
of a sale under the process provided by statute —the right 
of redemption —the right of either party if dissatisfied 
with the annual compensation to file a new complaint — 
each and every provision of the statute, from the com- 
mencement of proceedings under it, to their final conclu- 
sion, contemplate action within our territorial jurisdiction. 
The dam which causes the flowing—the mill for the 
benefit of which such flowing is permitted, and the land 
overflowed or the property otherwise damnified by these 
erections, are assumed to be within the boundaries of the 
state and within legislative jurisdiction. 

It is provided by section 1, that “any man may erect 
and maintain a water mill and a dam to raise water for 
working it, upon and across any stream that is not navig- 
able, upon the terms and conditions, and subject to the regu- 
lations, hereinafter expressed.” The license to erect is 
upon certain terms and conditions and subject to certain 
regulations. If the terms and conditions are not complied 
with, and the regulations, subject to which the right is 
granted, cannot be enforced, the right to “erect and 1 main- 
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tain a water-mill and a dam to raise water for working it,” 
is not given. ‘To hold otherwise would be to decide that 
the right is not upon terms and conditions, and subject to 
regulations, but that it is unqualified and without limita- 
tion. The statute itself is a liberal exercise of power on 
the part of the legislature over the property of one citizen 
for the benefit of another. The party, therefore, seeking 
protection under this act must show his erection to have 
been upon the terms and conditions, and to be subject to 
the regulations which the statute has prescribed for the 
benefit and protection of the land-owner, else he docs not 
bring himself within its plain and obvious meaning. 

The relief of the mill owner from the multiplicity of suits 
to which, by the common law, he would have been ex- 
posed, was an object, the attainment of which the legis- 
lature had in view in the passage of the act under consider- 
ation. But the mill owners, to be relieved, must be those 
who were subject to such suits. ‘The statute neither gives 
nor purports to give the inhabitants of New Brunswick or 
New Hampshire any right within the limits of those gov- 
ernments to build mills and erect dams for their use, by 
which the lands of citizens of this state may be flowed. 
The right is given to those only against whom the terms 
and conditions of the statute can be enforced, and when 
the mills and mill-dams, are subject to the regulations 
prescribed. 

The prohibition of section 28 is against the mainten- 
ance of any action at common law “for the recovery of 
damages, occasioned by the overflowing of lands as be- 
fore mentioned.” But the cases be fore mentioned are 
those to which the previous provisions of the statute 
apply. As to all such the land-owner receives the protec- 
tion intended by the legislature. But when, from the 
nature of the case, he cannot derive any benefit from the 
various provisions of the statute for his security — the sec- 
tion cannot apply. These proceedings are against the 
property, and protect the land-owner by giving him a lien 
for his damages upon the same. W hen the mill upon 
which the security is given is without the state, all these 
statute proceedings are unavailing. As the land-owner 
cannot obtain any of the benefits given him in lieu of his 
common law rights, he must be regarded as remitted to 
those rights. 

The construction here given is in entire conformity with 
the authorities bearing upon the subject. In Fiske v. Fra- 
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mingham Manufacturing Company, 12 Pick. 68, Mr. Chief 
Justice Shaw says, “It is well settled, that in all cases 
where the party is entitled to his damages upon com. 
plaint, under the statute, his common law remedy is taken 
away.” It is obvious, that when the party cannot proceed 
by complaint, as where the mill is without the state, thar, 
unless the party aggrieved can proceed at common law, he 
is without remedy. So when the mill has ceased to be 
used or has been removed and not replaced, the dam ceases 
to be a mill-dam, under the protection of the mill acts, and 
the remedy for the owner of the land which is flowed by 
it, is by an action at common law. Baird v. Hunter, 
12 Pick. 556. ‘To entitle a party to the protection of this 
statute, it is not enough that he erect a dam across a 
stream running through his own land. ‘There must be 
a mill in connection with his dam, or an intention forth- 
with to erect one, else he is not a mill owner within the 
purview of the statute, and is liable at common law in an 
action on the case for damages occasioned by means of his 
dams flowing the dams of others. Fitch v. Stevens, 4 Met. 
426. ‘There is no mill in this state connected with the 
defendants’ dam, and the defendants are not within the 
spirit or meaning of the statute which they invoke in their 
aid; for they have not afforded the pl: aintiff, by any eree- 
tion of theirs, the security which the statute contemplates. 
United States v. Ames, 1 W. & M. 76. 

It is not contended that the legislature of New Hamp- 
shire have authorized the raising of the dam within that 
state, whereby the waters of the river may be flowed back 
to the injury of land situated in this state. ‘The important 
and delicate question which might be presented in case 
the defence rested upon the local law, is not presented, 
because the dam is partly i in this state, and the defendants 
justify under no special legislation of New Hampshire. 

Upon a careful examination of the statute, the conclu- 
sion is, that mills without the jurisdiction of the state, not 


being subject to the terms, conditions and regulations of 


the statutes, are not entitled to its benefits; and that the 
common law remedy remains unaffected by its provisions. 
The instructions given were in conformity with the un- 
questioned intentions of the legislature, and the just con- 
struction of the statute, and the exceptions thereto must 
be overruled. Exceptions overruled. 

Judgment on the verdict. 

Tenny, C. J., and Rice, J., concurred. 
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Biete Burnine in Inevanp. Tre Binte ann tHe Common Law. — 
The Rev. Viadimir Pecherine, a Catholic priest, has lately been tried 
in Ireland for contemptu ously burning the Protestant version of the scrip- 
tures, at Kingstown. The case naturally attracted much attention, and 
involved principles of law, interesting on this side the Atlantic. The rev- 
erend trav aes was aconvert from the Greek church, and a member of the 
order of Redemptorists. We will] not delay our readers with any detail of 
the facts. The trial took place bef fore a Commission Court at Dublin, 
Hon. Judge Crampton, of the Queen’s Bench, and the R ght Hon. Baron 
Green, of the Exchequer, presiding ; and resulted in a verdict of acqnit- 
tal, by a jury composed of five Protestants and seven Catholics, — the 
foreman being a member of the Established Chureh. 

The following charge of Judge Crampton to the grand jury, by whom 
the indictment was found, contains a forcible statement of the law, and we 
select it in preference to the summing up on the trial. 

‘** Gentlemen of the grand jury of the county of Dublin, — The calendar 
of county offences laid before me is small in point of numbers, and, with 
one exception, it does not appear to present any case of an unusual or ex- 
traordinary character. There is, however, one case appearing on the 
face of your calendar upon which I feel it my duty to make some prelimin- 
ary observations; I allude to a ease in whieh bills will be seat before you 
charging certain persons with a transaction of a very painful, profane, and, 
I might "add, blasphemous character. ‘The case to which I allude is one 
in which certain persons are charged with ‘ devising and intending to bring 
the holy scriptures of God — the authorized version, as it is called — into 
hatred and contempt among the people of these kingdoms,’ and, in pur- 
suance of that intention, * profanely and blasphe mously, i in the presence of 
divers of Her Majesty’s subjects, with a view to the utter destruction of a 
bible, (a printed copy of the bible in the English language, and of the au- 
thorized version) caused it to be cast and thrown into a fire, whereby that 
copy was burnt and destroyed.’ Now, there can be no doubt that if a 
transaction of this deseription be established in evidence against the per- 
sons charged, they are guilty of a very serious offence. That the Christian 
religion is a part of the law of England, and therefore of Ireland, is a 
well-known principle of commoa law. This doctrine is established by 
numerous cases and authorities, from the earliest period to the present 
time, and I shall refer to two only of those authorities, — one an early 
case, and the other a modern one, — which will be sufficient to show what 
the law has always been on the subject. ‘The early case is The King v. 
Wolston, reported in 2 Strange’s Reports. ‘The defendant there had been 
convicted on an information charging him with delivering blasphemous 
discourses upon the miracles of our Saviour, and he attempted to move in 
arrest of judgment'in the Queen’s Bench in England ; but the judges said, 
‘that they would not suffer it to be argued that an offence against Chris- 
tianity was not an offenee punishable in the temporal couris of common 
law ;’ and they desired ‘ that it might be taken notice of, that they did not 
mean to refer to theological disputes between learned men on controv ersial 
points, which were to be looked upon as a rational and sound distinetion.’ 
The Jater case to which I refer is, The King v. Watt, reported in Barne- 
wall and Cresswell's Reports. There a publication impugning the au- 
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thenticity of the scriptures, and asserting that Jesus Christ was an inpos- 
tor, took place, and it was held to be a libel. Lord Chief Justice Abbou, 
afterwards Lord Tenterden, in answer to a juror, says, ‘ that a work 
speaking of Jesus Christ in the language of the publeation in question 
was a libel upon Christianity, Christianity being the law of the land ; ° and 
the other judges concurred, Mr. Justice Best, afterwards chief justice of 
the common pleas, observing ‘ that it was a libel at common law, and that 
the legislature never altered that law, and that Le believed it never could 
be altered, as the Christian religion was the basis of all law.” We may 
thank God that no legislation has ever attempted to interfere with that 
firmly established principle that the holy scriptures are the basis of the 
common law of the land. It must be now understood that Christianity, 
which so happily forms the basis of the ed@mmon Jaw, is not ef a sectarian 
or denominational character, but general and universal. AJ) Christians 
acknowledge the divine character — upon that all men are supposed to 
agree. The foundation of this general or common Christianity is the 
revealed word of God —the holy seriptures—the holy bible — and it is 
an offence against God and religion, and a misdemeanor at common law, 
either to write or speak blasphemously against the Almighty, denying His 
being, His power, or divine character, or using coutumelious reproaches 
towards our Saviour Jesus Christ, or doing anything calculated to bring 
his holy word into contempt. Exposing a bible to ridicule is an offence 
punishable by fine and imprisonment; it matters not whether the book 
held up to public scorn be the Hebrew, Greek, Latin, or English trans- 
lation of the bible — whether it be the authorized version, the version that 
the Church of England use, or the Douay version, or any other trans- 
lation — if the object be to hold up the volume to public execration and 
contempt, the result is the same in point of law, and a party guilty of such 
a profane act is liable to be indicted. I need not enlarge on the tendency 
of such profane conduct; bat, sitting here as a judge and as a guardian of 
the law, I cannot but admire the wisdom of the principles I have referred 
to, and observe upon the mischief which would result from suffering such 
principles to be destroyed. 1 would say, using the words of the great and 
good Lord Hale, * that religion is the chart by which all the obligations of 
civilized societies are preserved.’ Considering that in this country the ad- 
ministration of justice, civil and criminal, is founded on our belief in the 
Christian religion and the reverence in which the holy seriptures are held ; 
considering that every witness (with a few exceptions) in every case in 
this and every other court, is sworn on the holy gospel of God, to tell the 
whole truth, it must be reverenced and respected. Every petty juror is 
sworn on the bible in like manner, ‘ to find a verdict according to the evi- 
dence ;’ and every grand juror is sworn on the same book, to present 
‘without fear, favor, or affection ;’ indeed, | may add, that there are few 
public officers in the realm, from the sovereign down to the humblest bai- 
liff attending our courts, whose duties are not secured by the sanction of 
an oath taken on the book of God; but if the respect of our people for 
that sacred book, on which all our public officers and jurors are sworn, 
be changed into hatred and contempt, what will become of the sanctity of 
an oath’ The sacred obligation would be destroyed and become a mock- 
ery, and the whole system of our constitution would be subverted. No 
doubt that ignorant and bigoted persons, whom I may call trading patriots, 
may draw distinctions between the authorized version of the bible and that 
sanctioned by the Roman Catholie Church; and, while they profess to 
respect the one version, hold up the other to contempt ; but such distine- 
tions are as erroneous in Jaw as they are weak in fact. Errors there are, 
perhaps, in every version of the bible, for what is there in which the hand 
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of man is engaged which is not liable to error? Theologians may contend 
that their own particular translations are the correct ones, but every honest 
and well-informed Christian must acknowledge that a different version of 
the bible from his own, differing as some bibles do in many similar mat- 
ters, is still the sacred word of God. The great principles of Christian 
faith are found in all editions @f the bible — each contains the same fun- 
damental truths, and while enlightened Christians of different creeds may 
please their own conscientious convictions as to the version they will use, 
let the ignorant fanatic take warning, and Jearn that whosoever will dare 
1o vilify and dishonor the bible, whether it be the Douay or the authorized 
version, commits a serious offence against the laws of the land, and is 
liable to be fined and imprisoned for sodoing. Let us hope that the period 
of intolerance, which has had a Jong reign, is passing away, and that 
Christian charity will take its place. Keeping these observations in mind, 
it will be your duty to examine the witnesses sent before you by the 
Crown. First, you will inquire was there such a public wilful burning of 
the bible, or new testament, as alleged in the bill of indictment! Secondly, 
whether the parties charged were parties to or privy to the transaction, 
by commanding, aiding, assisting, or countenancing the act? And, 
thirdly, was it intended thereby to hold up the sacred scriptures to con- 
tempt? If you are, by the evidence, satisfied that there was such a public 
burning of the word of God, and that the traversers were privy to the act, 
intending to hold up the word of God to contempt — and it would be diffi- 
cult to discover any other intent in such an act—then you should find 
true bills, and send the case to a petty jury; but if you are not satisfied on 
these points, you should ignore the bills. | have now laid before you 
what occurs to me as important to show the principles by which your 
finding should be guided on the present occasion. I did not fer a moment 
suppose that you were ignorant of those principles, or would act upon any 
other; but I do so because I think that it is publicly useful that all persons 
of all parties and denominations, should be led to a consideration of those 
principles, and learn to know that any violation of that reverence in which 
the holy scriptures in this country have been and should be held will not 
be tolerated —that such conduct is not only dishonoring the Almighty, 
but is what many persons would more fear, — a violation of the law of the 
land, for which they may be made amenable before a jury of their fellow- 
countrymen.” 


Lorp Lynpaurst. — John Singleton Copley was born at Boston, in the 
United States of North America, on the 21st day of May, in the year 1772, 
and is now, of course, in the eighty-fourth year of his age. His father, a 
native of that city,'! married Miss Clarke, daughter of Richard Clarke, 
Esq.; and by that lady he had issue, the subject of this memoir, and 
three daughters. Mr. Copley, a painter by profession, subsequently set- 
tled in England, and attained to considerable reputation in his art.2 The 
education of his son may be regarded as having, about this period, actually 


1 The family appears to have been originally of Irish extraction ; and collateral! 
hranches of it are still to be found in that isle. The grandfather of Lord Lynd- 
hurst, who emigrated from the county of Limerick to Boston, in the United States, 
had married Sarah, the youngest daughter of John Singleton, Esq. This was an 
ancestor of the Singletons of Quinville Abbey, county Clare, Ireland. 

2 John Singleton Copley, the father of Lord Lyndhurst, was born at Boston, in 
North America, in the year 1737. Being self-taught, he was more remarkable for 
the vigor of his natural genius than for refinement or taste in his art. Connoisseurs 
allege that his pictures are defective in respect of freedom of drawing and warmth 
of coloring ; and that these faults of his style are more apparent in the productions 
of his maturer years than in his earlier efforts. His name first became known iu 
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and systematically commenced. Having previously passed through a 
course of careful elementary training, he was entered a student at Trinity 
College, Cambridge ; and throughout the whole of his academic career, 
he gave rich promise of the distinctiou which awaited him in the more ex- 
tended sphere of public life. In the year 1794, he was announced as 
Smith’s prizeman and second wrangler; having thus taken a position in 
his college, which commanded the respect of his teachers and his fellow- 
students. He had already given striking indications of the vigor of his 
intellect, as well as the extent and variety of his information, not merely 
in the higher branches of mathematical learning, but lhkewise in the fields 
of classical literature and general knowledge. It has been said — although, 
perhaps, On no stronger authority than that of the wavering intentions and 
dubious expressions which not unfrequently divide the thoughts, and are 
supposed to indicate the tendencies, of a young man at the close of his 
academic studies, and before the commencement of the actual business of 
life — that, at this period, the views of Mr. Copley were directed towards 
ihe chureh, as the chosen scene of his future exertions ; and it cannot be 
doubted that with his masculine understanding, his scholastic attainments, 
and, above all, with a certain ductility of nature in adapting himself to 
surrounding circumstances, enhanced as all these advantages were by 
many attractive personal qualities, he could scarcely have failed to win 
episcopal honors, and to wear a mitre. He had subsequently, through his 
connection with the university, an opportunity of gratifying a very early 
and very natural longing to visit the continent in which his father had been 
born; and having, on bis return froma North America, taken the degree of 
master of arts, he was in due time elected a fellow of his college.! 
While he was thus closely connected with the University of Cambridge, 
Mr. Copley acquired such tastes, and formed such friendships, as mate- 
rially contribute to the dignity and happiness of human life — tastes which 
have never forsaken him amidst the turmoil of public affairs, and attach- 
ments which, originating in a love of literature and science, have been 
the sources of enjoyment more pure and enduring than the unsteady, fleet- 
ing friendships which spring from and expire with the political associations 
of ambitious men.2.. . . .— Law Magazine, Nov. 1855, p. 321. 

A thrust, however, which could be dexterously parried by the coo! 
self-possession of the Marquis of Lansdowne, was fatal to the more 
ardent temperament of Viscount Melbourne. Lord Lyndhurst having, 
exactly twelve months before? the skirmish to which we have now 


England in the year 1760, upon his sending for exhibition, at the Royal Academy 
a picture of “ A Boy and a Tame Squirrel,” which attracted much attention. Hav- 
ing visited Italy in 1774, he subsequently settled in England as a portrait-painter. 
In this branch of his profession he was eminently successful. In the year 1777 he 
was elected an associate of the Royal Academy ; and. alter the appearance of his 
celebrated picture, “ The Death of Chatham,” so weil known by the admirable en- 
graving of Bartolozzi, he had the honor of being chosen a member of the Royz! 
Academy. One of his latest productions was a portrait of Lord Lyndhurst. He 
died on the 9th of September, 1819, at his residence in George Street, Hanover 
Square ; leaving behind him a widow, who survived to witness the growing pros- 
perity and honors of her son, 

! In the Cambridge University Kalendar for the year 1796, the name of Mr. Cop- 
ley stands the second last on the list of Fellows of Trinity College. 

2 We find him, even when drawing towards the close of a longer public life than 
usually falls to the lot of any man, fixing the date of an event by his recollecting 
that it occurred at the time when he was reading the Principia. The compan- 
ionship of Professor Farish served to develop his natural taste for practical chem- 
istry and mechanics. In both branches of science Lord Lyndhurst Lears the repu- 
tation of being an adept, 

326th February, 1338. Vide H.P, D. 3d ser. vol. xli. pp. 93, sqq. 
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alluded, called the attention of the peers to the evil effects inseparable 
from the system of solitary confinement pursued at the Millbank peni- 
tentiary, the minister thought proper to characterize the statement as 
‘calm and artful.” ‘*1 hope,’’ replied Lord Lyndhurst, accompanying 


the words, which fell from him in the blandest tones, with one of his’ 


most contemptuous smiles, ‘* that the statement I made was calm; but 
I assure your lordships that it was not artful. . . . . That the noble 
viscount, and the other members of the government,’’ continued he, with 
a look of scorn, ** should be ignorant of the facts contained in the state- 
ment which I made, only proves that they are as ignorant of their domestic 
duties as they are incapable of managing the colonial affairs and foreign 
relations of the country.’’ Lord Melbourne, stung by this remark, com- 
plained with warmth, as he had already done, of the course taken by Lord 
Lyndhurst in provoking a discussion on topics of which due notice had not 
been given to the government. ‘* I wish,’’ exclaimed he, in a paroxysm 
of rage, ** that the noble duke (Wellington) had been here; ”’ then, turn- 
ing towards Lord Lyndhurst, he continued —*‘ the noble duke would have 
sooner cut his right hand off, than have taken such a course as that taken 
by the nuble and learned lord: the noble duke is a gentleman; the noble 
duke is a man of honor.’’ Suddenly a cloud settled over the features of 
the insulted peer: the compression of the lips, and the gleam of the eyes, 
revealed the thunder which was sleeping within. A dead stillness reigned 
throughout the house. Lord Lyndhurst rose from his seat, and spoke ina 
calm, firm tone : —** The noble viscount says he wishes the noble duke 
had been here, because the noble duke is a gentleman, and a man of 
honor. That observation, which is true of the noble duke, was applied by 
the noble viscount in such a manner as to bear a different construction 
when applied to others: [ beg an explanation.’’ Lord Melbourne would 
have shrunk from grappling with his strong antagonist. ‘* When I said 
that the noble duke,’’ remarked he, ‘‘ was a gentleman and a man of 
honor, I did not say that anybody else was not a gentleman and a man of 
honor.”’ ‘This paltry subterfuge was of no avail. ‘ The words,’’ re- 
joined Lord Lyndhurst, ‘* are capable of a particular construction : again I 
ask the noble viscount what he meant by them.’’ The premier not having 
risen to answer the question, Lord Lyndhurst quitted his seat, and was in 
the act of leaving the house, when Lord Brougham —1the only man, prob- 
aly, who might with safety venture to interfere, for 


**Tis dangerous when a haser nature comes 
Between the pass and fell incensed points 
Of mighty opposites ” — 


started to his feet, and entreated his friend to remain. The latter resumed 
his seat. A few remarks then dropped from Lord Brougham. Lord 
Lyndhurst once more rose, and with a look and tone which could not be 
misinterpreted, demanded an explanation. ‘* | must insist on knowing,” 
said he, ** from the noble viscount, whether he meant to convey an impu- 
tation on my character; whether he meant to say that I am not a man of 
honor.’’ Lord Melbourne's better feelings had speedily prevailed. He 
admitted that he had allowed himself to be carried away by passion. ‘* I 
do not recullect ’? —such was his confession — ‘* what I said: I do not 
know what were the words I used in the excitement of the moment; bat I 
distinctly state, that if I said anything in reference to the noble and learned 
lord, to the effect that he had acted unlike a man of honor, or in any way 
unbecoming a gentleman, I most fully retract the words.’’ Lord Lynd- 
hurst immediately declared that he was satisfied. — Jb. p. 347. 
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True Enxevisu Bencu.— Tue New Lorp Amptait.. — Baron Parke, 
of the Court of Exchequer, has lately been raised to the peerage, and Mr. 
Bramwell, Q. C., has been appointed his successor. We take the follow- 
ing notices of these changes from the leading English journal : 

The elevation of the Right Hon. Baron Parke to the House of Peers 
by the title of Baron Ampthill has been announced, and will probably be 
published officially in the new Gaztte. His lordship is the youngest son 
of the late Mr. ‘Thomas Parke, of Highfield, near Liverpool, who, we be- 
lieve, was a merchant of that place, by a daughter of Mr. William Pres- 
ton. He was born in 1782, and in 1817 married Cecilia, daughter of Mr. 
Samuel F. Barlow, of Middlethorpe, Yorkshire. He was educated at 
Trinity College, Cambridge, of which he was elected a Scholar in 1500, 
and graduated B. A. in 1803 as fifih Wrangler and Senior Chancellor's 
Medallist, in the same year with Professor Pryme, the late Mr. Justice 
Coltman, and Dr. Davys, the present bishop of Peterborough. For some 
time after taking his degree he remained in residence in the university, 
and was elected Fellow of Trinity in the following year. He was not 
ealled to the bar until some ten years later, his name appearing among 
those called at the Inner Temple in Easter Term, 1813. His steady and 
persevering industry here brought him early into notice, and business 
flowed in upon him with sufficient rapidity to warrant him in vacating his 
fellowship at Trinity by marriage, as we have said above, within four 
vears after he became a member of the bar. Henceforth his rise was 
rapid. In 1828 we find him promoted to the bench as one of the puisne 
judges of the King’s Bench, on the death of Sir George S. Holroyd, from 
which he was transferred to the Court of Exchequer in 1834, in the place 
of the late Baron Taunton. It does not appear that Lord Ampthill ever 
rose to the bench through the intermediate steps of King’s Serjeant, or 
‘**one of His Majesty's counsel, learned in the law.’’ He never held the 
office of Attorney-General or Solicitor-General, and never occupied a seat 
in Parliament. His lordship has long been the oldest judge upon the 
bench, from which he might have retired many years ago with the usual 
pension, had he been less actively and laboriously inclined. As it is, he 
has the experience of twenty-eight years on the judicial bench to carry 
with him to the assistance of the law lords in the Upper House, who are 
now only five in number — viz., Lords Lyadhurst, Brougham, Campbell, 
Cranworth, and St. Leonards, and to whom his assistance will be pecu- 
liarly valuable. The newly-created peer has no male issue, his lordship’s 
only surviving child being a daughter, who is married, and resides in Beu- 
fordshire. ‘lhe park of Ampthill belonged to the late Lords Carteret, and 
is still the property of the Thynne family; and it is not a Jittle singular 
that Baron Parke should have chosen his title from a place with which, 
though rich in historical associations as the residence of Queen Catherine, 
the first wife of Henry VIII., he has, we believe, no more permanent con- 
nection than a temporary lease of the mansion.— London Times. 


Baron Bramwett. —The elevation of Mr. Bramwell to the bench 
will be received with general satisfaction by the bar. As a sound 
lawyer, as an acute pleader, as a man of clear head and great learn- 
ing, he has long been known to the profession. His reputation, in- 
deed, in Westminster-hall is far beyond that which he has ever achieved 
out of doors. The public look rather to the more brilliant characteristics 
of the advocate — to the power of appealing to passion and sentiment, than 
to those more solid qualities of mind which are necessary for the due dis- 
charge of the judicial office. This, however, is a great error, and long 
experience has shown that the most brilliant orator may be a mere incum- 
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brance on the bench. In point of fact, it is scarcely a paradox to say, 
that in so far as a man is the more eloquent and fervent advocate he is the 
less likely to prove himself the consummate judge. It is one thing to be 
able, at a moment’s warning, to take a decided view of a series of facts, to 
be endowed with the perilous faculty of coloring up half-truths to the tone 
of truth itself, and quite another to possess the power of weighing probabil- 
ities with accuracy, of disentangling truth from error, of appreciating the 
value of conflicting statements. Some of our very best judges have been 
taken from among men who never attained to anything approaching to 
eminence, as advocates. ‘The high qualities of their minds are known to 
the discerning few, not to the vulgar. Their opinion 1s sought in cham- 
bers ; their aid is invaluable in settling the course which should be pursued 
oo particular oceasions; but they would probably be found unequal to the 
recognized forensic gladiators in a mere affrav. Mr. Bramwell has long been 
known as a man of this order, so that there would seem to be a peculiar 
propriety in selecting him as the successor of Baron Parke —a judge who 
was distinguished for precisely similar qualities of mind. In losing the 
services of Mr. Baron Parke on the bench the public will have to regret 
the loss of a most consummate lawyer and pleader. The Court of Ex- 
chequer has lost its eye-tooth in losing him, but it would be difficult to 
select any one from among the actual practitioners in the courts at West- 
minster upon whom his mantle could, with more propriety, have descended 
than the gentleman who has actually been chosen as his successor. 

Mr. Baron Bramwell will, we trust, in his method of dealing with the 
Crown cases, give as much satisfaction to the public as he certainly will 
do in all civil proceedings. The calendars at the various assize towns 
evince such a lamentable condition of public morality that a firm and clear- 
headed man, resolved at all costs to do his duty as a criminal judge, would, 
at the present moment, be an invaluable public servant. Murder is rife in 
the land in its most violent and its most insidious forms, and the astounding 
disclosures of fraudulent dealings among our mereantile classes — the 
thousand ingenious shapes which crime has assumed in the hands of the 
regular criminal practitioners— are al] tokens which point to the neces- 
sity of stern repression. Abrogate your laws, if you will, but, while they 
exist let them be firmly administered as a terror to all evil-doers. Let no 
maudlin sentimentality or pseudo-philanthrupy interpose between the 
criminal and that punishment which the law has assigned to his offence. 
**\Judex damnatur cum nocens absolvitur,’’ is a motto which must be toler- 
ably familiar to English readers. It is their own fault if it has not been 
forced upon their notice at Jeast four times a year since the beginning of 
the century. We recommend it earnestly to the attention of the new- 
made judge, doubting not that, while he tempers justice with mercy, he 
will temper merey with discretion. In this respect only Mr. Baron Bram- 
well has his reputation to make — in all others his claims to public respect 
will be universally admitted, and the more so by those who are most in a 
position to appreciate the real value of the man. We have great pleasure 
in notifying his elevation to the high post which he has fairly won by his 
perseverance, ability, and integrity, and trust that he may emulate his 
predecessor in the length of his tenure of office as in all other respects. — 
1d. 


Privitecep Communications. Conressions, — In the ease of Blakeslee 
v O'Neil et al., in the Superior Court, Judge Waldo awarded to the plaintiff 
$150 damages. It was an action against a Roman Catholic priest and 
others for interfering at the death-bed and performing Roman Catholic 
rites, against the wishes of the plaintiff, who belonged to the Protestant 
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Episcopal Church. In the course of the case, the priest being on the 
witness stand, was inquired of as to the confession of the dying woman. 
The question was objected to, on the ground that it had no relevancy to 
the case, and on the further ground that it was a privileged communication, 
and could not be disclosed. 

Judge Waldo, after argument, in which a recent Virginia case was 
cited to sustain the objection to the question, took the case into considera- 
tion, and decided that confessions to a priest were not by the law of Con- 
necticut privileged, and that the priest might be compelled to disclose 
thein on the witness stand. He also said that the question asked in this 
particular case was irrelevant, and was, therefore, unimportant ; but if he 
: conceived it would have the least bearing on the case, he should compel 
the priest to disclose it. — New Haven Journal. 





Tue Opinion or Mr. Joun Jacogs, Buretar, on Mr. Sergeant 
Apams. — At the Thames police court, on Saturday, John Jacobs, a noto- 
rious Jew burglar, was sent to trial for a robbery in Whitechapel. Ik 
was stated that, during the last twenty years, he has been convicted several 
times before Mr. Serjeant Adains. On hearing that he was committed, 
he exclaimed to Mr. Ingham, ** Oh, sir, send me to the central criminal 
court, where I shall have a fair trial.” Mr. Ingham: ** No, I shall send 
you for tria] at the Clerkenwell sessions.’’ Prisoner: ** | would rather 
not go before Serjeant Adams.’’ Me. Ingham: ‘* I had rather you should, 
as he knows you so well.’’ Prisoner: ** Before old Adams? Why, old 
Serjeant Adams convicts everybody. The officers get behind his chair 
and whisper to him, and earwig him. Why, old Adams would convict 
his own mother.’? Mr. Ingham: ‘* Notwithstanding your objection to 
Mr. Serjeant Adams, I shall send you before him once more.’’ Prisoner : 
** "The devil you will! Then I shall plead guilty at once.’’ — Law Times. 





| 
: 
| 


A Sty Wirness. — A seampish countryman of ours here, rejoicing in the 
somewhat Hebrew-sounding name of Nathens, has lately managed to pose 
the public prosecutor. Having been called to give evidence in a case he pro- 
nounced himself to be a Protestant Christian ; he had attended divine ser- 
vice in prison quite regularly, had read his bible, and even received the Lord's 
Supper ; the oath was accordingly administered to him after the Evangel- 
ical formula. In consequence of the evidence he then gave he stands now 
indicted for perjury, and defends himself with the allegation that he took 
no valid oath, he being a Jew at the time. ‘That at one time or other of 
his life he was, has been proved by proper examination having been made : 
and now the onus probandi is thrown upon the public prosecutor as to 
whether he ever was subsequently baptized. As it seems not to be an ac- 
cepted principle in courts of law that an oath, administered to a witness, 
according to the furm of the religion he coram judice professes, is binding 
on his conscience ; it makes it doubly necessary that all formule of oaths 
should be drawn up so as not to rest on any confessional basis. This is 
the case with the oath administered to persons about to enter upon a jury, 
according to which they swear simply to try the case before them ‘*‘ faith- 
fully, conscientiously and impartially,’’ without any form of adjuration 
whatsoever. — Berlin Corres. London Evening Mail. 





Conveyance or Lanp in Germany. — To the editor of the Evening 
Mail. Sir,—If a foreigner be permitted to offer a suggestion on this : 
verata questio, | would respectfully direct the attention of the English 
legal profession to the very simple, cheap, and well-tried method of con- 
veying land that is adopted througho.t Germany. 
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All landed proprietors are registered, and their properties accurately, 
hut briefly, described in public state records, easily accessible to any in- 
quirers. In like manner the names and claims of all mortgagees upon the 
properties are registered in other public books, 

‘In case of sale or transfer, the parties concerned appear personally or by 
their attorneys before the registration authorities, and, the terms of the 
contract being duly inspected, the name of the new proprietor, with the 
date of the transaction, is simply entered by the appointed officer under the 
name of the last one in the state register aforesaid, and his claim is thence- 
forth legally secured against all future question. 

The only objection to introducing this easy and inexpensive plan inte 
practice here would be, that it would render impessible a monstrous 
amount of compheated litigation aud still more monstrous lawyers’ bills.-- 
London Evening Mail. 


Tue Governor or Soutn Carona Rervxeo. —It will be remem- 
hered that Governor Adams, of South Carolina, refused to transmit to the 
legislature of that siate certain resolutions on slavery adopted in the Massa- 
chusetts legislature, and transmitted by the governor of the Bay State to 
Governor Adams. ‘The committee on federal relations of both branches of 
the South Carolina legislature disapprove of the course of the executive, 
and rebuke him for withholding the resolutions. The house committee 
Bay: 

‘* The governors of the states, ever since the adoption of the constitution 
of the United States, from the propriety and necessity of the case, have 
been uniformly recognized as the only legitimate channels of communication 
between the states ; and such communication has always been carried on 
through the medium of resuvlutions of the legislatures. Where inter- 
course between the executives of the different states is interrupted, there 1s 
obviously no mode whereby one state can in anywise communicate with 
a ‘*’ The determination of the question, when and 
for what cause the intercourse between our own state and that of any other 
member of this confederacy should be interrupted, appears to your com- 
inittee appropriately to belong to the general assembly, as the represen- 
tatives of the people, and proper arrangements have been made in both 
liouses for the consideration of such questions by the organization of stand- 
ing committees ; and it will always be the safest course to refer such mat- 
ters to them. The interruption of intercourse between states and nations 
must ever be a grave subject, and demands the sober consideration and 
consultation of all the interests of the people of the states concerned ; and 
the same guards and checks upen hurried action which the constitution 
lias provided in the case of ordinary legislation, would always be well 
upplied to a matter of so great importance.’’ — Boston Chronicle. 


Court or Queen’s Bencu. — Tue Geranp Jury System. —--The grand 
jury, having come into court, were thanked for their attendance by Mr. 
Justice Coleridge, and discharged. The foreman begged to read the fol- 
lowing presentment :—-‘* The jury, of which we are the members, beg 
humbly to present to the court their opinion that such juries as those of 
which this day they have formed a part, are summoned to appear at this 
court for purposes altogether needless, and that, in fact, the days are past 
since they were of any real benefit to the country, and they believe that if 
the court abstain from summoning such juries, unless in such cases of 
necessity, they would be much more satisfactory to the community liable 
to serve on juries, and that such cases as would (if any) probably come 
before them could, with greater propriety, be decided by a preliminary 
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examination before a magistrate, and tried in the ordinary course. TWum- 
bly hoping that your lordships will be pleased to receive this our petition, 
on behalf of the grand jury of which Iam amember. Jonn Frietcuer.”’ 
Lord Campbell said -- It was highly proper for the gentlemen of the grand 
jury to express an opinion on any subject pertaining to their duties, and it 
the court had power to refrain from summoning them, and had reason to 
believe no cases would be brought before them, they would abstain froin 
doing so. But the court had no such power, and the legislature alone 
could absolve them from the duty. This court was a court of criminal 
jurisdiction, and from time immemorial, whenever the court had sat, the 
grand jury had been summoned. Very often the grand jury had most im- 
portant duties to perform ; in his own time indictments for high treason had 
been preferred befure the grand jury, and, unfortunately, that might occur 
again. It was important that any subject of the crown having a complaint 
to make, should have an opportunity of making it, and that an equal op- 
portunity should be open to the crown complaining against the subject. 
He was happy that the times were such that the grand jury had now littie 
to do, and he congratulated them on being discharged with so little labor. 
The grand jury then retired. — Law Times. 


Reminiscences or THE Oxrorp Circuit. — The late Mr. Bellamy, who 
went the Oxford and other circuits for sixty-two years, states that in every 


county on this cireuit there was an assize ball on the commission-day of 


each assize. This ball was attended by the nobility and gentry of the 
county, and the judges and bar. ‘The judges used to wear to the balls the 
black silk gown, band, and the two-curl bob-wig. They were attended by 
the high sheriff, wearing a full court dress, bag-wig and sword ; and his 
chaplain, in his gown, cassock and band. The judges did not dance, but 
they usually played at whist. In the recollection of Mr. Bellamy, in 
every ussize town on the Oxford circuit the two courts were held in the 
same room, without any division or partition, and so that one judge could 
see the other. This continued at Gloucester till the year 1816, and the 
alteration was occasioned by this circumstance :—- Baron (then Judge) 
Bayley was trying a man for murder, and his jury burst into a laugh at 
one of Mr. Dauncey’s jokes in a horse case in the other court. ‘The 
learned judge thought that it was time that this was altered. Formerly 
the judges on their circuits had an immense number of presents —- venison, 
fruit, wine, &c. — which half kept their house during the assizes ; but in 
the year 1794, when so much was subscribed for the defence of the nation 
against the threatened invasion, the value of the different presents was sub- 
scribed, and the presents discontinued, and never renewed. About thirty 
years ago, a story was current in Worcester, that the mayor always sent 
the judges a loaf of sugar, and that the judges in return invited the mayor 
to dine with them; but that the mayor, being once uninvited, the sugar 
was discontinued ever after. ‘Till the passing of the Municipal Reform 
Act the corporation of Gloucester always sent each judge in spring a sal- 
mon and a house lamb, and in summer a salmon and a whole sheep ; and 
at present the corporation of Oxford give to each judge a pair of white 
gloves, edged with gold lace, and ornamented with gold tassels. — Jd, 


A Kiss in Fee. — A young German girl, who had been acquitted on 
a charge of larceny, in the court of Quarter Sessions, upon the verdict of 
acquittal being rendered by the jury, manifested her joy and her gratitude 
in a manner which very much astonished her counsel, the court, and the 
bar. With tears of joyful happiness bursting from her sparkling eyes, 
she embraced her counsel and imprinted upon his glowing cheek a kiss which 
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resounded throughout the court room, like the melody of sweet music. 
Her counsel, a young gentleman of fine personal appearance, though taken 
by surprise, received this acknowledgment of his valuable services from 
his fair client as a legal tender. — Philadelphia Ledger. 


A Propnet nonorep at Home. — A public dinner has been given at 
Melbourne, Derbyshire, to Mr. John Borlace Warren, one of the judges 
of the thriving town of Cincinnati (U.S.). Thirty years ago, Mr. War- 
ren left his home at Melbourne for the shores of America, where he 
arrived a poor and friendless Jad, and through his ability and industry 
became a lawyer, barrister, and eventually a judge. — Law Times. 


Notices of New Books. 


Ssitn’s Leapine Cases. with Hare & Wallace’s Notes. Fifth Ameri- 
ean Edition. 2 vols. Philadelphia: T. & J. W. Johuson, Law Book- 
sellers and Publishers. 1855. 


This valuable work, so valuable and so well known, that it is out of 
place to describe, and superflous to praise it, continues to receive the 
successive accretions of modern law. 

In this edition a number of subjects have been newly treated by the 
American editors, the list of which will display their care and attention, aud 
show the enhanced value these additions give to the work. 

Some four hundred pages in bulk have been added, relating chiefly to 
the following subjects: Relief afforded by equity for breach of condition ; 
De Injuria; Liability of Inn-keepers; Accord and Satisfaction; Stature 
of Limitations ; Jurisdiction, and when notice is necessary to give jurisdic- 
tion; Duplicity_in Pleading ; Competency of witness; Fixtures; Set-oif 
in bankruptcy and Insolvency ; Estoppel, and effect of foreign and domestic 
judgments; Estoppel, proceedings by attachment, and in rem. 


Tue American ALMaNac AND Reposirory or Useru, Know ener, for 
the year 1856. Vol. XXVII. pp. 376. Boston: Crosby, Nichols, 
& Co. 1855. 

This well-known and established manual has reached its twenty-seventh 
volume. It contains much that is useful and important for lawyers, and 
presents them with a compendious mass of information and statistics which 
cannot be elsewhere fuund. To one of widely-extended business relations 
it is a daily necessity. 

We venture to recommend that the capitals of the various states should 
hereafier be given. Perhaps we ought to know what they are, but it isa 
convenience, if one does not, to find them in such a work. 


Tue New Hampsuire Annvat Recister ano Unirep States Caren- 
DAR, for the year 1856, with a Business Directory of New Hampshire, 
by G. Parker Lyon. No. 12. N.S. pp. 213. Concord, New 
Hampshire : G. Parker Lyon. 

This is another convenient annual, indispensable to a New Hampshire 
lawyer, and often usefu] to those of us here whose business relations con- 
nect us with that state. 











Name of Insolvent, 


Ackley, Almerine L. (a) 
Bardwell, Elijah 

bass, Benjamin 

sillings, Geo. W. 

Rolle 8, Joseph 

Bonney, Hiram 

toston Brick Manuf. Co. 
Briggs, Austin H. 
Bugbee, A. W. 
Buttertield, William 
Cain, James R. 

Collins, Michael A. §. (b) 
Comins, Edmund 
Corthell, John (¢) 
Dayton, Nathaniel L. (d)"* 
Dean, Jeremiah 

Edson, George L. 
Ellison, Wm. (e¢) 

Fisher, Solon (/) 
Foote, John 

Foster, Benj. Wood 
diibbs, Allen (¢) ? 

“ Oliver C (2)$ 
Goss, Jonathan Bb. 
Hart, William 
Hienshaw, Henry P (h) 
Hill, Calvin A 
Holman, Joshua B. 
Hotchkiss, Aaron T. (c) 
Iluff, Ambrose (+) 
Hunt, George (7) 
Johnson, George L. 
Kent, Samuel ?. 
Knights, Samuel C. (f) 
Mahan, James 
Mitchell, William (e) 
Morse, Thos M. 
(YNiel, Michael 
Parsons, Henry H. 
Parton, Francis 
Patten, Thomas O. 
Peabody, Osgood 
Peck, Anson 
Phillips, Alonzo D. (j) 
Pierce, Wm. W.()) 
Prescott,Wm G. (/) 
Ross, Thomas B. 
*mith, Rufus L. 

Tate, Mark W. 
Tewksbury, Wm. P. 
Tribou, David F. (4) 2 

- Samuel C (4) § 
Wentworth, Ilorace (d) 
Wiggin, Alonzo (2) 
White, Daniel A. 
Whiting. Henry 
Willis, John 


Residence. 


Auburn 
Goshen, 
(Qluincy, 
Quincy, 
Chelsea, 
Foxborough, 
Somerville, 
Great Barrington, 
Worcester, 
Charlestown, 
Quincy, 
Milford, 
Southbridge, 
Boston, 
Boston, 
Boston, 
West Bridgewater, 
Roxbury, 
Cambridge, 
Boston, 
Roxbury, 


Lynn, 


Lowell, 
Walpole, 
Boston, 
Worcester 
Malden. 
Boston, 
Milford, 
Boston, 
lynn, 
Roxbury, 
Cambridze, 
Cambridge, 
Boston, 
Marlboro’, 
| North Bridgewater, 
Amherst, 
Lynn, 
Worcester, 
Lynn, 
Roston, 
Fitchburg, 
Fitchburg, 
toston, 
Natick, 
Leicester, 
Boston, 
Heston, 
North Bridgewater, 
Boston, 
Boston, 
Dorchester, 
Stoughton, 
Middleboro’, 


(a) Late copartners in the firms of J. B. Pren- 
tiss & Co,and L. R. Hapgood & Co. ; also of 
the Stoneville Man. Co. and Montague Mills. 


(b) Huff & Collins. 


(c) A. T. Hotchkiss & Co. 
(d) Dayton & Wentworth. 
(e) William Mitchell & Co. 


(f) Knights & Fisher. 


| | 


Insolvents in Massachusetts. 


Eusolvents in SWassachusetts. 


Proce 


. | f . 
ommencerment of Name of € JMMis-loner, 


. 4, 1955, ‘I. G Kent. 















edings, 






6, H. H Chilson. 
12, Wa. L. Walker. 








21, Francis Hiiliard. 
22, Isaac Ames. 
2i, Charles Endicott, 






27, Joha W. Bacon. 
. 4, 1856, James Bradford. 

3, 1855, T. G. Kent. 
John W. Bacon. 

5, William L. Walker. 
24, T. G. Kent. 
27, Alexander H. Bullock. 



































































20, Ixaac Ames 
4, Isaac Ames. 
27, Isaac Ames 
6, Perez Simmons. 
2), Isanc Ames. 
8, Isuac 8S. Morse. 
Ix, John M. Williams. 
22, Isane Ames. 
a John G. King. 
_ John G. King. 
17, Isanc S. Morse. 
3l, Charles Endicott, 
4, J. M, Williams. 
19, Alexander H. Bullock. 3 
20, John W. Bacon. a 
20, Isaac Ames. ‘ 
24, T. G. Kent. ; 
5, Isanc Ames. ; 
15, Isanc Ames. * 
2, William L. Walker. . 
: % 
8, Isaac 8. Morse. 
4, Join W. Bacon, 2 
20, j!saac Ames, 
19, }lolhn W. Bacon, 
5, Perez Simmons. 
18, H H Chilson. 
13, John G. King. 
2l, l. G. Kent. 
2, John G. King. 4 
22, Isaac Ames. 3 
4, Alexander H. Bullock. ; 
4, Alexander H. Bullock. 3 
4, John M. Williams. ; 
4, Johu W. Bacon. ! 
6, Alexander H. Bullock. 4 
Qk, Joho M. Williams. 4 
3, Isaac Ames, 3 
19 Perez Simmons, P 
— Perez Simmons. 
4, Isaac Ames. 7 
5 Isaac Ames. 3 
26, William L. Walker. - 
6, Charles Endicott. ; 
3, William H. Wood. : 








(gz) Partners 

(h) Henshaw & Prescott. 

(i) Wiggin & Hunt. 

(j) Phillips & Pierce. 

(k)D. F. & S&S. Tribou, “ also as 
individuals.” 

(d*] “ Vacated by the commis- 
sioner on a creditor’s petition,” 








case of Dayton. 








